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PREFACE 



The twenty-first Conference . of our Association is the 
second which it has held in the city of Antwerp. On the 
last occasion, in 1877, the Association achieved what is still 
its chief work in the field of Maritime law, the formulation 
of the York- Antwerp Eules of General Average. The second 
Antwerp Conference took further steps in the same direction 
by passing an Antwerp Eule of General Average, 1903,, 
which it is hoped will receive the same universal acceptance 
as its predecessors, and by directing attention to divergences 
in practice of adjustment of General Average. The Asso- 
ciation has now a younger collaborator in the sphere of 
reform of Maritime law, the Comite Maritime Interna- 
tional; by a friendly understanding for mutual support, 
their respective conferences are as a general rule to be 
held in alternate years. The meeting of the Comity held 
in September, 1902, at Hamburg, was attended by the Mari- 
time Law Committee of the Association as representatives 
of Great Britain ; it was on the invitation of the Belgian 
Maritime Law Association that our Conference this year 
took place at the city which is the headquarters of the 
Comite. Our heartiest thanks are due to the officials and 
members of both these bodies, for the admirable arrange- 
ments made by them for the Conference, and for the generous 
hospitality, individual and collective, which they offered to 
their foreign guests. We owe also a similar debt of grati- 
tude to the Municipality of Antwerp for graceful hospitality 
and a welcome recalling its friendly patronage of our 

work twenty-six years ago, eloquently expressed by the 

m 
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Senior Echevin of the city, in the unfortunate absence of 
the Burgomaster owing to illness. 

Two Belgian Ministers of State occupied the leading 
positions at the Conference : the venerable Baron de Lam- 
bermont, Honorary President of the Brussels Conference of 
1895, was again present in the same capacity ; and in M. 
Auguste Beernaert the Conference had a President who 
has served not only Belgium but Europe as an eminent 
statesman and jurist. The list of Vice-Presidents contained 
the names of Judges of the High Court of England, and of 
the Hanseatic High Court, the President of the English 
Law Society, and leading maritime lawyers from France and 
Belgium, and from Spain a Senator who was one of the 
original members of the Association in 1873; and from all 
these countries, as well as Scotland, Denmark and Italy, 
there were present representatives of law, shipping, inter- 
national arbitration, and commerce. 

The programme comprised a variety of subjects, all of 
which could not, owing to exigencies of time and hospi- 
table engagements, be fully considered. In public Inter- 
national law, the j&rst subject was, as usual, International 
Arbitration, which was appropriately discussed under the 
presidency of an active member of the Hague Peace Con- 
ference of 1899, and a chairman of one of its Committees. 
The discussion opened with the now customary rSsumi of 
arbitral decisions up-to-date ; and after dealing with the 
question of general obligatory treaties, especially the pro- 
posed Anglo-French Treaty (which has since become an 
accomplished fact), a resolution was adopted reaffirm- 
ing that passed at the Brussels Conference in 1873, 
and expressing satisfaction that the Hague Court is now 
fully constituted and regularly working. Proposals for ex- 
tending the principle of the Monroe doctrine to Europe 
as a means of securing international peace, and for the 
organisation of a Eegular Consultative International Con- 
ference, were brought forward in able papers. The topic of 
Jurisdiction over Foreign Ships in Territorial Waters was dis- 
cussed in a paper of great research : and a reasoned proposal 
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for International agreement for common measures against 
anarchism was carried over for another meeting. In the 
field of private International law instructive reports were 
presented on Assistance Judiciaire, and Execution of 
Foreign Judgments, the latter showing the possible out- 
lines of a draft treaty for adoption between Belgium and 
Great Britain on this subject, which would enable agreement 
to be reached even between two countries governed by such 
diflferent rules of procedure as the Code Napoleon and the 
Common Law. In a paper by Sir Walter Phillimore 
attention was also directed to the desirability of Great 
Britain (and, it may equally be added, the United States) 
taking part in the legal conferences on private International 
law held at the Hague, and the Conference on Maritime 
Law proposed by the Belgian Government as the outcome 
of the resolutions passed by the Comit6 Maritime Interna-' 
tional at Hamburg ; a resolution was passed in favour of the 
proposal : and the Council was charged with the duty of 
making representations to the British Foreign Office for that 
purpose. In connection with the former subject a paper 
was read showing how the Hague Convention for the solu- 
tion of conflicts of Marriage law, 1902, could be adopted by 
Great Britain : and another paper dealt with an interesting 
point in Maritime law, namely the proper law to be applied 
in a French Court for determining the liability of a shipowner 
for collision in French waters. 

In Maritime law an important discussion took place on 
certain points in the law of General Average on which there 
has been a conflict of opinion between the tribunals of the 
Maritime States, based on valuable papers representing the 
English and Belgian law and practice ; namely, (a) whether 
where the necessity for a voluntary sacrifice has been caused 
by fault of the captain for which the owner is responsible the 
shipowner or cargo-owner can claim contribution, and (6) 
whether under general clauses in the contract of affreight- 
ment exempting the shipowner from liability for his cap- 
tain's or servants' faults, he and the cargo-owner can still 
claim. Both questions were answered in the affirmative. 
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and the Antwerp Eule already mentioned was adopted, pro- 
viding that rights to contribution in General Average shall 
not be affected, though the danger causing the loss be due 
to the default of one of the parties to the adventure, without 
prejudice to any remedies open against such party. Another 
valuable paper dealt with the practical working of the York- 
Antwerp Bules and the divergences between English and 
Continental practice in estimating the amount of the con- 
tribution and the value of the contributory interests; and 
these questions were referred to a Committee for considera- 
tion. Lastly, by means of a series of interesting papers, a 
comprehensive synopsis was given of the provisions of 
Belgian, English, German, French, and Italian law regard- 
ing the constitution and responsibilities of limited liability 
companies and promoters and directors, which should form 
•valuable material for a report to the next Conference. 

In conclusion, it is hoped that the Conference left on all 
who attended it an impression of vigorous work in every 
direction, and of confidence that the new lines of advance 
ientered upon will offer as much scope for suggestion and 
reform, whether in law or practice, as those on which the 
Association can claim to have done useful work in the past. 

Joseph G. Alexander 1 „ , . 
^ ^ -r» \ Secretaries, 

George G. PhillimoreJ 

1, Mitre Court Buildings, Templb, London. 
Janua/njy 1904. 
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THE INTEENATIONAL LAW ASSOCIATION. 

Its Object, Oeigin, and Work. 



The Association for the Beform and Codification of the 
Law of Nations, as it was originally called, was founded at 
Brussels, in a Conference held on the 10th, 11th, and 13th 
of October, 1873. 

The idea which led to the formation of our Association 
•emanated from America. It appears to have had its inception 
in the fertile brain of that far-sighted worker for peace, 
Elihu Burritt, " the learned blacksmith." It was taken up 
by his friend and colleague, the Bev. Dr. Mifes, a fervent 
apostle of the same cause and Secretary of the American 
Peace Society. Dr. Miles brought it before the Hon. David 
Dudley Field, an eminent member of the New York bar, the 
-draftsman of the Civil Code of New York State, and subse- 
quently of a ** Code of International Law.'* Under the 
auspices of Mr. Field and other American gentlemen, Dr. 
Miles came over to Europe to invite adhesions to the idea of 
an International Association to prepare a Code of Inter- 
national Law, and on his return an American committee 
was formed imder the title of " the International Code 
•Committee.'* 

Before Dr. Miles' s visit, a number of leading international 
lawyers on the continent of Europe had been considering 
.the desirability of forming an Association with the object of 
establishing on a scientific basis the foundations of inter- 
national jurisprudence. A meeting was held at G-hent, 
where M. Bolin- Jaequemyns, the initiator of the movement^ 
was Professor of International Law, in September, 1873, 
and resulted in the formation of the Institute of Inter- 
national Law. A deputation of eight members was there 
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appointed to attend the Conference held the following month 
at Brussels, which established the Association for the Eeform 
and Codification of the Law of Nations. 

The two bodies have proceeded from the first on different, 
lines, as respects both their constitution and their objects. 
The Institute is a purely scientific body, composed of ex- 
perts, elected by co-option, whose qualification is that they 
have already contributed by published writings of acknow- 
ledged merit to the development of international law. The 
Association welcomes to its membership not only lawyers, 
whether or not specialists in International Law, but ship- 
owners, underwriters, merchants, and philanthropists, and 
receives delegates from affiliated bodies, such as Chambers 
pf Commerce, and Shipping, and Arbitration or Peace 
Societies, thus adi^aitting all who, from whatever point of 
view, are interested in the improvement of international 
relations. This difference of constitution has naturally led 
to a corresponding difference in the nature of the work done. 
The Institute has applied itself to the scientific study of the 
various branches of International Law, and has adopted 
series of resolutions or drafted model Codes on a great num- 
ber of subjects, falling under the heads of Public and Private 
International Law. These schemes, drafted by a body of 
experts, representing all the principal nations of the civilised 
world, have furnished statesmen and practical lawyers with 
valuable material for settUng the difficult questions which 
arise in modem life between nations, or the citizens of 
different nations. At the Twentieth Conference of our 
Association, held at Glasgow in 1901, the President, Lord 
Alverstone, speaking from his experience during twelve and 
a half years as legal adviser of the British Government, bore 
witness in emphatic terms to *' the great benefits bestowed 
upon humanity, and the additions made to legal knowledge,, 
by those men who are willing to study international law 
from the philosophical and historic point of view.'* 

Our Association, without attempting this purely scientific- 
treatment of questions of international law, has occupied 
itself in popularising such questions by public discussion, in 



( ix ) 

bringing to bear on their solution the suggestions of prac- 
tical men — shipowners, merchants, and practising lawyers 
of different nationalities — and in formulating recommenda-^ 
tions likely to have practical effect. 

The formation of both Associations, so nearly coeval, was 
favoured by the circumstances of the time. The dispute 
between the United States and the United Kingdom as to- 
the responsibility of the British Government for the injury 
inflicted on American commerce by the cruiser Alabama and 
other vessels, which had been allowed to escape from British 
ports and had been commissioned by the Confederate Govern- 
ment, was the first international dispute of grave importance 
to be submitted to a Court of International Arbitration.. 
The tribunal sat at Geneva in 1872, and decided that Great 
Britain was liable in damages, which it assessed at 15,500,000 
dollars in gold. The acceptance of this decision by the 
British Government, with the result that the dispute,, 
which at one time seemed almost certain to develop 
into war between two of the most powerful and civi- 
hsed nations of the world, received an amicable settle-^ 
ment, gave a powerful impetus to the idea of arbitration as 
a substitute for war. This was followed, in 1873, by the 
adoption in the House of Commons of Mr. Henry Kichard's 
motion, urging the British Government " to enter into com- 
munication with foreign Powers, with a view to further 
improvement in International Law, and the establishment 
of a general and permanent system of arbitration'* — a pre- 
cedent which was followed the same year by the Italian 
Chamber of Deputies, and in 1874 by both branches of the 
American Congress, the Dutch ParUament, and the Swedish 
Diet. 

The title "Association for the Eeform and Codification 
of the Law of Nations," originally given to the new organi- 
sation, was evidently due to the conviction entertained by 
most of its founders, especially by the distinguished 
American jurists who took so important a part in its 
establishment, that a Code of International Law must 
precede any general resort to International Arbitration, and 
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\that the want of such a Code was the great obstacle which 
hindered the general substitution of Arbitration for War. 
This belief was probably in great measure due to the fact 
that in the Alabama case, falling as it did within a branch 
•of international law which was then and still is in a specially 
doubtful and undefined condition, that of the rights and 
duties of neutral towards belligerent States, it was deemed 
necessary to lay down in the Treaty of Washington itself 
"three rules of law which the arbitrators were to take as their 
guide for the settlement of . the dispute. But the great 
majority of questions arising between nations, as between 
individuals, do not so much depend on points of law as on 
issues of fact ; whilst there are cases in which it is important 
that the tribunal should have a large discretion to arrange a 
^compromise that may give general satisfaction, rather than 
pronounce a decision based on rigid legal rules. In one 
important case, that of the Behring Sea fisheries, it was 
iound best first to settle, by means of an arbitral tribunal, 
the issues which had arisen, and in which sharply conflicting 
pecuniary interests were at stake, and then to appoint an 
international commission to draw up regulations, in the 
common interests of all nations, to prevent similar conflicts 
ior the future. 

Experience may certainly be said to have proved that the 
.codification of international law. was not an essential pre- 
requisite to the progress of international arbitration. How 
rapidly the practice of arbitration in international disputes 
Jias increased will be seen from the following table, taken 
irom an article by M. La Fontaine, member of the Belgian 
Senate, which appeared in the Bevue de Droit Interna- 
tional * : — 

From 1794 to the end of 1840, there were 23 arbitrations, being an 
average of one in two years. 



* The article in question was a summary of M. la Fontaine's valuable 
work, ** Pasicrisie Internationale '* (Berne, Imprimerie Stampfli, 1902), 
<jontaining a " documentary history of International Arbitrations *' to 
ihe end of the nineteenth century. The list is not absolutely complete. 
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From 1841 to the end of 1860, there were 20 arbitrations, being an 
Average of one every year. 

From 1861 to the end of 1880, there were 44 arbitrations, being an 
Average of nearly two every year. 

From 1881 to the end of 1900, there were 90 arbitrations, being an 
Average of four and a half every year. 

To this it may be added that in a paper read at our 
Twenty-first Conference, held at Antwerp in 1903, Dr. W. 
Evans Darby, Secretary of the London Peace Society, 
■enumerated fifty-four fresh cases of arbitration within the 
two and three-quarter years since the beginning of the twen- 
tieth century, being at the rate of twenty per annum. 

How far the action of our Association was due to these 
considerations may be doubted; but certain it is that its 
members did not make any serious attempts to codify inter- 
national law, a task for which it was less well equipped than 
the Institute, composed entirely of experts in international 
law. The Association, under the direction of an Executive 
Council formed in London, soon turned its attention to more 
inunediately practical questions, whilst always maintaining 
the subject of international arbitration at the head of its 
programme. In 1877, when it had existed for only four 
years, it achieved what is still its greatest triumph in the 
direction of practical reform, the unification of the rules of 
General Average. The general principle, derived from the 
Boman Civil Law, that in case of a sacrifice of part of 
the property in a shipping adventure for the common good, 
all parties concerned in the adventure should share in the 
loss, had been applied differently, as regards the numerous 
details involved, by legislation and judicial decision in 
different countries. The consequence was that the burden 
laid upon the different parties varied greatly according to 
the country whose law governed the particular case, whilst 
the determination of that country depended on the merest 
accident. Already the subject had been brought before 
three International Congresses summoned by the British 
" National Association for the Promotion of Social Science," 
^ Glasgow in 1860, in London in 1862, and at York in 
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1864. But the rules drawn up and revised at those Con-- 
gresses had failed to receive the general approval of the 
commercial world. At our Antwerp Conference these rules 
were once more revised, and almost immediately came into- 
general use, as the York- Antwerp Eules of General Average.. 
They were once more revised at our Liverpool Conference 
in 1890, and are to-day incorporated into bills of lading and 
charter-parties all over the world. 

At its successive Conferences, now numbering twenty- 
one, the Association has been presided over by many dis- 
tinguished men, and has discussed many important subjects 
affecting international relations. As the result of these 
discussions resolutions have been adopted, or model rules of 
law or practice have been drafted, which have undoubtedly 
in some cases exercised an important influence on legisla- 
tion in the various States ; whilst others of the reforms 
desired by the Association still await execution, whether 
by international treaty, by State legislation, or by business 
contracts. The following record of the various Conferences,, 
with the names of their Presidents and notices of some of 
the more important topics dealt with, will give an idea of 
the work of the Association : — 

1st Conference, Brussels, 1873. President, M. Auguste Visschees,. 
Brussels. 

2nd Conference, Geneva, 1874. President, Hon. David Dudley 
Field, New York. 

3rd Conference, The Hague, 1875. President, Hon. David Dudley 
Field, New York. 

4th Conference, Bremen, 1876. President, Sir Travers Twiss, Q.C.,. 
London. Adopted " Principles for an International Law to govern Bills 
of Exchange." 

5th Conference, Antwerp, 1877. President, Bight Hon. Lord O'Hagan, 
Dublin. Adopted "York- Antwerp Rules of General Average." 

6th Conference, Frankfort, 1878. President, Hon. David Dudley 
Field, New York. 

7th Conference, London, 1879. President, Right Hon. Sir RoBERr 
J. Phillimore, London. 

8th Conference, Berne, 1880. President, Dr. Friedrich Sibveking,. 
Hamburg. 

9th Conference, Cologne, 1881. President, Herr H. H. Meier,. 
Bremen. 
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lOtih Conference, Liverpool, 1882. President, Bight Hon. Lord 
•O'Hagan, Dublin. 

11th Conference, Milan, 1888. President, Sir Travbrs Twiss, Q.C, 
London. Adopted Besolutions on the Slave Trade and Collisions at Sea, 
■and Boles for the Execution of Foreign Judgments. 

12th Conference, Hamburg, 1885. President, Dr. F. Sievekino, 
Hamburg. Adopted Code of Affreightment. 

13th Conference, London (XL), 1887. President, Hon. Sir Charles 
Pabkeb Butt, London. 

14th Conference, Liverpool (XL), 1890. President, Dr. F. Sibvekino, 
Hamburg. Bevised York- Antwerp Bules of General Average. 

15th Conference, Genoa, 1892. President, Commendatore P. Bosblli, 
Turin. Beceived exhaustive Beport on Jurisdiction in Territorial 
Waters. 

leth Conference, London (IIL), 1893. President, Dr. F. Sibvekino, 
Hamburg. Adopted " London Bules of Affreightment." 

17th Conference, Brussels, 1895. President, Sir Biohard E. Webster 
(Lord Alvbrstonb), London. Adopted Bules of Procedure for Inter- 
national Arbitration, Bules of Jurisdiction in Territorial Waters, and 
Besolutions on Collisions at Sea. 

18th Conference, Buffolo, 1899. President, Hon. Mr. Justice Kennedy, 
London. Adopted Besolutions on Marine Insurance. 

19th Conference, Bouen, 1900. President, Hon. Simeon E. Baldwin, 
New Haven, Conn. Discussed Immunity of Private Property at Sea 
from Capture. 

20th Conference, Glasgow, 1901. I^esident, Bight Hon. Lord 
Alvbrstonb, London. Adopted Bules of Marine Insurance. Discussed 
International Agreement as to Assistance Judiciaire and I*roposal for 
General Treaty of Arbitration between Great Britain and France. 

21st Conference, Antwerp (XL), 1903. President, M. Augustb Beer- 
NAERT, Brussels. Discussed British Participation in Conferences on 
Private Xntemational Law and Maritime Law, Model Treaty for Execu- 
tion of Foreign Judgments. Adopted Bule as to Effect of Captain's 
Fault on Xncidence of General Average. Beceived statements of Com- 
pany Law in various countries. 

Apart from the importance of the actual decisions arrived 
At after open discussion by these Conferences, they have 
had perhaps an even greater value in the opportunities 
which they have afforded for men of different nationalities, 
interested in similar questions, to meet one another in 
friendly discussion and in social intercourse. The generous 
hospitality everywhere extended by the municipal and other 
authorities of the cities in which the Conferences have been 
held to visitors from other lands who have come amongst 
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them has drawn together citizens of different nationalities^ 
and enabled them to understand better their respective 
points of view in international relations. 

In one important branch of its labours, the Association 
now has a valued collaborator in the field of practical 
reform and unification of law. The International Maritime 
Committee, founded in 1896 by one of our members in 
Belgium, M. Louis Franck, and in which many other 
members of the Association take an active part, gives 
promise of attaining important results. 

An understanding has been come to between the two 
organisations by which, apart from special circumstances^ 
their Conferences will be held in alternate years. 

All three bodies, the Institute of International Law, the 
International Law Association, and the Maritime Law 
Conunittee, are working on their different lines towards the 
same object — the minimising of occasions for international 
friction and international disputes by the assimilation of 
the laws and practice of the different States. They are 
thus seeking to promote what the Prime Minister of the 
United Kingdom, the Eight Hon. A. J. Balfour, has de- 
clared to be the sentiment which European statesmen ought 
most sedulously to cultivate, **the spirit of international 
toleration, international comprehension, and, if it may be,, 
international friendship and international love.** 
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CONSTITUTION OF THE ASSOCIATION. 



I. The name of the Association shall be " The Name. 
International Law Association/' 

II. The Association shall consist : — Members. . 

1. Of all those who participated in the Con- 

ference at Brussels, commencing the 
11th October, 1873; 

2. Of all who on their application are or who 

shall be admitted by this Conference, 
or by a future one, or by the Executive 
Council ; 

3. Of such delegates from other Associations, 

formed for the prosecution of the same 
objects, as may be approved by the 
Executive Council; each of which 
Associations is to be entitled to nomi- 
nate from time to time two delegates ; 

4. Of Honorary Members. 

III. The objects of the Association shall be the objects. 
Eeform and Codification of the Law of Nations. Its 
relations with the Institute of International Law, 
founded at Ghent in September, 1873, shall be such 

as were determined by the Conference at Brussels in 
October, 1873. 

IV. There shall be an Honorary President, a officers. 
President, Honorary Vice-Presidents, Vice-Presi- 
dents, a Treasurer, a Council of sixty members, of 
whom eighteen shall be an Executive Council, and a 
General Secretary, with such other Secretaries and 
Officers as the Executive Council may from time to 

time appoint. 

V. At each Annual Conference the Presidents Election of 
and other Officers shall be appointed for the year ^®®®^®' 
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Tunction 
■of Execu- 
tive 
•Council. 



Con- 
ferences. 



■Quorum. 



ensuing, and shall continue in office until others are 
appointed. The office of President shall not be 
tenable for more than two successive years. The 
office of General Secretary shall be permanent, 
subject to change by the Association at any 
Annual Conference. The duties of the General 
Secretary and of the other officers shall, except 
as herein provided, be fixed by the Executive 
Council. 

VI. The Executive Council shall have the general 
direction of the affairs of the Association in the 
intervals between the Conferences. It shall have 
power to appoint Vice-Presidents, to make Bye- 
laws, to appoint Committees for special objects, to 
fill vacancies occurring between the Annual Con- 
ferences, and to fix upon such place or places of 
business as may be expedient. It shall also have 
the power of nominating Honorary Vice-Presidents, 
approving Local Committees, and nominating for 
the year all such officers as the Association shall 
omit to nominate at its Annual Conference. The 
President, Vice-Presidents, Treasurer, and Hon. 
General Secretaries shall be ex-officio Members of 
the Executive Council. Five Members shall con- 
stitute a quorum of the Executive Council, inclusive 
of any ex-officio Members who may be present at the 
meeting of the Executive Council. 

VII. There shall be an Annual Conference of 
the Association, to be held at such time and place 
as shall have been appointed at the preceding 
Annual Conference or by the Executive Council, 
and also such other Conferences as in the opinion 
of the Executive Council circumstances may render 
expedient. 

VIII. The Members present at the time and 
place fixed for the opening of an Annual Conference 
shall constitute a quorum for the transaction of 
business. 
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IX. The order of business at each day's meeting order of 

1 ,, 1 • ., business. 

shall be as follows : — 

1. Beading the minutes of the preceding 

meeting, unless the reading is dispensed 
with by a vote of the Conference ; 

2. Eeceiving such communications as may 

be recommended by the Executive 
Council for the consideration of the 
Association ; 

3. Discussing such propositions as may be 

recommended by the Executive Council 
for discussion, and disposing thereof as 
the Conference may determine. 

X. The language in which the discussions shall Language. 
be carried on and the minutes kept shall be that of 

the country where the Conference is held, unless 
the Conference otherwise direct ; but each Member 
may write or speak at his option in his own 
language. 

XI. A Member shall not speak more than once speeches, 
on the same subject, except in reply or explanation, 

and not more than ten minutes at a time, except by 
leave of the Conference. 

XII. After each Annual Conference its Transac- Transao- 
tions shall be published in a volume, under the 
direction of the Executive Council, which volume 

shall contain the Minutes of the Conference and 
such Papers as may be ordered to be printed. 

XIII. Each Member of the Association shall pay contri- 

■*" butions. 

to the Treasurer an annual sum of One Pound 
sterling, or its equivalent, or a sum of Ten Pounds 
sterling, or its equivalent, for life membership. 
Each Association admitted to membership shall, 
however, be required to pay an annual sum of Two 
Pounds sterling, or its equivalent. Each such 
Association may nominate to any Conference any 
number of delegates not exceeding five, provided 
that for every delegate beyond two such Association 

b 
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shall pay a further sum of One Poand sterling; or its 

equivalent. 
Bxpendi- XIV. No expenditure shall be made, nor liability 

incurred, beyond the amount of funds in the hands 

of the Treasurer. 
Amend- XV. This Constitution may be amended at any 

constitu- Annual Conference by a vote of three-fourths of the 

members present ; two days' previous notice having 

been given of the motion to amend. 
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OFFICEKS OF THE ASSOCIATION. 



Ponorarij ^xt$xbt\xi. 

The Rt. Hon. Loed Alverstone, G.C.M.G., D.C.L., Lord Chief Justice of 
England. 

M. AuGUSTE Bbbrnaert, Minister of State, Brussels. 

AMERICA (UNITED STATES). 

Hon. Bancroft Davis, late Minister-Plenipotentiary at the Court of Berlin. 
Hbn. Carl Schurz, late Secretary of the Interior. 

BELGIUM. 
Baron Lambermont, Minister of State. 

• 

CANADA. 

Bt. Hon. Sir Henry Strong, formerly Chief Justice of Supreme Court, Ottawa. 

CHINA. 

His Excellency Kuo-Taj-in, late Envoy Extraordinary and Minister-Plenipoten- 
tiary at the Court of St. James's. 

FRANCE. 

Monsieur A. Boucher-Cadart, President of the Court of Appeal, Paris. 
Monsieur Richard Waddington, Senator for the Department of the .Seine 
Inf^rieure, and President of the Rouen Chamber of Commerce. 

ITALY. 

Commendatore P. Boselu, Secretary of State for Industry and Commerce, 
President of the Academy of Sciences, Turin. 
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JAPAN. 

His Excellency Viscount Kawasse Masataka, late Envoy-Extraordinary 
and Minister-Plenipotentiary at the Court of St. James's. 



FRANCE 



GERMANY 



ITALY 



JAPAN 



fet-^wsibtnls. 



NETHERLANDS. 

F. B. CoNiNCK-LiEPSTiNG, Vice- President of the Supreme Court of the- 
Netherlands. 

BELGIUM 
CAPE COLONY- 
DENMARK 

ENGLAND 



M. Chables Le Jeune, Antwerp. 

M. Louis France, Antwerp. 

Rt. Hon. Sir J. H. De Villiers, K.C.M.G., Chief 

Justice, Capetown. 
Dr. C. Goos, Ministre des Cultes, Copenhagen. 
Dr. Jur. A. Hindenbubo, Avocat ^ la Coui* 

Supreme du Danemark, et Avocat Consultant. 

des Minist^res Danois, Copenhagen. 
The Hon. Sir J. Gobell Babnes, Judge of the- 

High Court of Justice, London. 
The Hon. Sir Gainsfobd Bruce, Judge of the 

High Court of Justice, London. 
The Hon. Sir William R. Kennedy, Judge of the- 

High Court of Justice, London. 
The Hon. Sir John Bioham, Judge of the High 

Court of Justice, London. 
The Hon. Sir Walteb G. F. Phillimobe, Bart.». 

D.C.L., Judge of the High Court of Justice,. 

London. 
The Hon. Sir Joseph Walton, Judge of the High 

Court of Justice, London. 
Thomas Barclay, LL.B., Ph.D., Paris. 
M. EnouARD Clunet, Avocat h. la Cour d'Appel». ' 

Paris. 
M. Octave Marais, Anoien B&tonnier de Pordre^ . 

des Avocats, Rouen. 
Dr. Paul Govare, Avocat k la Cour d'Appel, Paris. 
Dr. F. SiEVEKiNG, President of the Hanseatic High 

Court of Appeal, Hamburg, ex-President of th^ 

Association. 
Dr. Martin, President of the Hanseatic High Court. 

of Appeal, Hamburg. 
Chas. F. Gabba, Professor in the University of 

Pisa. 
Comm. Auo. Pierantoni, Senator of the Kingdom 

and Professor in the University of Naples. 
Marchese Alebsandro Corsi, Professor in the 

University of Pisa. 
Professor Sakut^ Takahashi, LL.D., The Law . 

College, Imperial University, Tokio. 
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.I^THERLANDS ... Dr. T. M. G. Assbb, Coansel to the Ministry of 

Foreign Affairs, and Professor in the University 
of Amsterdam. 
;SCOTLAND Rt. Hon. Lord- Kinross, ex-President of the Asso- 
ciation, Edinburgh. 

II Bt. Hon. C. Scott Dickson, K.C, M.P., Lord 

Advocate, Edinburgh. 

t) David Murray, Esq., LL.D., Glasgow. 

SPAIN His Excellency Don Artubo i>B Marcoartu, Madrid, 

■SWEDEN Dr. S. A. Hedldnd, Member of the First Chamber, 

Gk>thenburg. 
^UNITED STATES ... Hon. Simeon E. Baldwin, M.A., LL.D., Judge 

of Supreme Court of Errors, Connecticut, and 
Professor of Constitutional Law, in Tale Uni- 
versity, ex-President of the Association. 
II ,, Hon. BoBERT D. Benedict, LL.D., Counsellor-at- 

Law, New York. 
,1 ,, Cephas Brainerd, Counsellor-at-Law, New York. 



(ComuU. 

Chairman of the Executive Council: 

The Hon. Sir Walter G. F. Phillihore, Bart., D.C.L. 

•The President, ^^ 

•The Vice-Presidents, | _ ^ . 

•The Treasurer, " ^^'""J^^' 

•The Hon. Gen. Secretaries^ ^ 

•Anoier, Capt. T. V. S. 

•Arnold, W., London. 

Autran, Dr. F. C, Marseilles. 

Bensa, Prof. Enrico, Genoa. 

Berlinoieri, Prof. Aw. Francesco, Genoa. 
•Carver, T. G., K.C, London. 
•Cox- Sinclair, E. W. S., London. 
•Darby, W. Evans, LL.D., London. 

Dickson, Oscar, Gk>thenburg.* 
*Elmslie, E. W., London. 

Fromaoeot, Dr. Henri, Paris. 

Glover, Sir John, London. 
•Hamilton, W. F., K.C, London. 
•Hill, J. E. H. Gray, Liverpool. 

Kelvin, Lord, LL.D., F.B.S., Glasgow. 

Lanolois, Jacques, Antwerp. 
•McArthur, Charles, M.P., London. 

Miller, H. Galbraith, Edinburgh. 

Pasby, Fr]6d£ric, Paris. 

Platt, Ch., Philadelphia, U.S.A. 

* Members of the Executive Council. 
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♦BaikeS, F.W. LL.D., K.C., His Honour Judge, Malton^ 
Yorkshire. 

Bawle, Francis, Philadelphia, U.S.A. 
*!RoLiN, Edouabd, Brussels. 
*ScoTT, Sir John, K.C.M.G., London. 
*Shand, Bight Hon. Lord, P.O., London. 
•Snape, Alderman Thos., Liverpool. 

Stooquart, Dr. Chaa. A. Emile, Brussels. 
•Stubbs, Charles, M.A., LL.D., London. 
*ToMKiNS, F. J., D.C.L.j^M.A., Halifax, Nova Scotia. 
•White, John Bell, London. 

The Bt. Hon. Lord Avebury, F.B.S. 

jankers. 
BoBABTS, Lubbock & Co., 15, Lombard Street, London. 

pottorarg Central Sarjetarus. 

J. G. Alexander, LL.B., Tunbridge Wells. 
G. G. Phillimore, B.C.L., London. 

gissistaiit S>ttwtarg. ' 

J. B. Porter, London. 
^' Members of tbe Executive Couacil. 
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MEMBERS OF THE ASSOCIATION/ 



An obelisk (f) signifies Life Membership. 

Aerts, Alphonse, Vice-President, Chamber of Commerce, Antwerp. 
Aldrich, Hon. F. H., Suite 63, Moffat Building, Detroit, U.S.A. 
AiiEXANDER, J. G., LL.B., 3, Mayfield Boad, Tunbridge Wells. 
Allan, Mxtbison, Advocate, Penang, Straits Settlements. 
fALVERSTONE, Bt. Hon. Lord, G.C.M.G., D.C.L. , Lord Chief Justice of England, 

Boyal Courts of Justice, London, W.C. 
Anoier, Captn. T. V. S., Exchange Chambers, St. Mary Axe, London, E.C. 
Abnaud, Emile, Notaire, Luzarches, Seine-et-Oise, France. 
Arnold, W., 2, Lime Street Square, London, E.C. 
AssER, Professor T. M. C, Councillor of State, Amsterdam. 
Association of Average Adjusters, Capel Court, London, E.C. 
AusTRO-HuNOARiAN Lloyd*s Steam NAVIGATION COMPANY, Trieste. 
Autran, Dr. F. C, 2, Bue de TOrmeau, Marseilles. 
AvEBURY, Bt. Hon. Lord, P.C, F.B.S., High Elms, Farnborough, Kent. 

Bacon, Francis James^ Cincinnati, Ohio, U.S.A. 
Badcock, B. F., 17, Water Street, Liverpool. 
fBALDWiN, Hon. Simeon E., LL.D., Judge of Supreme Court of Errors^ 

69, Church Street, New Haven, Conn., U.S.A. 
Babbey, Georges, Avocat, 5, Bue Boyale, Paris. 
Barclay, Thomas, LL.B., Ph.D., 17, Bue Pasquier, Paris. 
Babnes, Hon. Sir J. Gk>RELL, Judge of the High Court of Justice, London, W.C. 
Bartlett, Edmund M., 512, New York Life Buildings, Omaha, Nebraska, U.S.A. 
Bate, J. Pawley, 11, New Square, Lincoln's Inn, London, W.C. 
Bell, E. S. Moberly, 22, Park Crescent, Portland Place, London, W. 
Bell, Sir James, Bart. , 135, Buchanan Street, Glasgow. 
Benedict, Hon. Bobert D., LL.D., 68, Wall Street, New York. 
Bennett, S. C, 184, Delaware Street, Boston, Mass., U.S.A. 
Bensa, Professor Enrico, 19, Via S. Bernardo, Genoa. 
Berlingieri, Professor Aw. Francesco, Via Garibaldi 20, Genoa. 
Bickmore, H. C, 1, Hare Court, Temple, London, E.C. 
BiGHAM, Hon. Sir J. C, Judge of the High Court of Justice, London, W.C. 
BisscHOP, Dr. Booseoarde, 11, Old Square, Lincoln's Inn, London, W.C. 



* The Secretaries will be glad to be informed of any change of address. 
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Blaess, Walther, 44, Longue Rue Neuve, Antwerp. 
Blood, W. G., Keokuk, Iowa, U.S.A. 
BoDDAERT, Henri, Avocat, 46, Coupure, Ghent. 
BoDiNOTON, 0. E., 6, Boulevard des Capucins, Paris. 
Bonaparte, Charles J., LL B., 216, St. Paul's Street, Baltimore, U.S.A. 
B6rsen-Comit6, Riga. 

BosELLi, Commendatore P., President of the Academy of Sciences, Turin. 
fBoucHEB-CADART, Alpre0, President de la Cour d*Appel, 19, Rue Presbonrg, 

Paris. 
Bracciforti, Professor Dr. Conte Ferdinando, Via Orso 17, Milan. 
Brainerd, Cephas, Counsellor-at-Law, 92, William Street, New York. 
Brainerd, Ira H., Counsellor-at-Law, 92, William Street, New York. 
Breen, W. p., Hamilton Bank Buildings, Fort Wayne. Indiana, U.S.A. 
Brewster, Hon. Lyman D., Danbury, Conn., U.S.A. 
Britannia Steam Ship Insurance Association, Limited, 17, Graoechurch 

Street, London, B.C. 
British Shipowners' Mutual Protection and Indemnity Association, 23, 

Rood Lane, London, B.C. 
British Steamship Owners' Association, 26, St. Thomas' Street, Sunderland. 
Brown, Sir A. H., Bart., M.P., 12, Grosvenor Gardens, London, S.W. 
Brown, Hon. Judge Addison, 45, West 89th Street, New York. 
Brown, Richard, 166, St. Vincent Street, Glasgow. 

Bruce, Hon. Sir Gainsford, Judge of the High Court of Justice, London, W.C. 
Bultheel, Cyrille, Avocat, 1, Rue Beaumont, Dunkerque, France. 
Butler, Charles Henry, 135, Broadway, New York. 
Butler, W. H., 105, Canning Street, Liverpool. 
BuzzATi, Prof. J. C, S. Maris 12, Milan. 
Byrne, Charles, 122, Wellington Street, Glasgow. 



€aird, Patrick T. , Bellare, Greenock, N.B. 

Cameron, Hon. J. D., Attorney-Gteneral, Winnipeg. 

Campbell, Chas. Macalester, The Hughes Block, 16th Street, Denver, 

Colorado, U.S.A. 
Campbell, Rt. Hon. J. A., Stracathro, Brechin, N.B. 
Oarver, Eugene P., 28, State Street, Boston, Mass., U.S.A. 
Carver, T. G., K.C, 2, Garden Court, Temple, London, B.C. 
•Cassano, Prince de, 34a, Porta Pineiana, Rome. 
•Chamber of Commerce, Antwerp. 
•Chamber of Commerce, Hamburg. 
Chamber of Commerce, Leipsig. 

Chamber of Commerce of America, 8, Cook Street, Liverpool. 
'Chamber of Commerce, Rouen. 
(Chamber of Shipping of the United Kingdom, 5, Whittlngton Avenue, 

Leadenhall Street, London, B.C. 
Chancellor, Justus, Chicago, U.S.A. 

Chauncy, Chas., 251, South Fourth Street, Philadelphia, U.S.A. 
Chisholm, J, A., Herald Building, 108, Granville Street, Halifax, Nova 

Scotia. 
Clark, Martin, 1012-1018, Guaranty Building, Buffalo, U.S.A. 
IDlune^, B., Avocat k la Cour d'Appel, 11, Rue Montalivet, PariSt 
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Clunib, J. M., 1, Fenwick Street, Liverpool. 

•Clyde Steamship Owners' Association, 94, Hope Street, Glasgow. 

•CoLDSTBEAM, J. P., W. S., 24, Cambridge Street, Hyde Park, W. 

Collins, J. H., Columbus, Ohio, U.S. A, 

CoMiTi DEs AssuREUBs Mabitimes de Pabis, 50, Rue N. D, des Victoires, Paris. 

CoMiT^ DEs AssuBEURs Mabitimes du Havbb, Havre. 

CoNiNCK-LiEFSTiNG, Dr. F: B., Vice-President of the Supreme Court of the 

Netherlands, The Hague. 
CooKBs, Thos. S., 91, Gracechurch Street, London, E.G. 
CoBBiAu, Jean, Professeur 4 PUniversit^, Lou vain, Belgium. 
CoBsi, Professor Marchese Alebsandbo, Vlale Umberto 6, Pisa. 
Crackanthobpe, Montague, K.C, 65, Rutland Gate, London, S.W, 
Cbane, R. Newton, 2, Essex Court, Temple, E.C. 
Cbemlyn, J. W. J., 3, Essex Court, Temple, London, E.C. 
Cbosby, James 0., Garnavillo, Iowa, U.S.A. 
fCBoss, Thomas, 176, St. Vincent Street, Glasgow. 
Cunningham, F., 909, Exchange Building, Boston, Mass, U.S.A. 



Dalbymple, J. D. G., Woodhead, Kirkintillock, Dumbartonshire. 

Dabby, W. Evans, LL.D., Secretary of the Peace Society, 47, New Broad 

Street, London, E.C. 
Davies, Julien T., M.A., LL.B., 32, Nassau Street, New York. 
^Davis, The Hon. J. C. Bancbopt, LL.D., 1621, H Street, Washington, U.S.A. 
Descamps, Chevalier, Ch&teau de Grismonstre, par Ferri^re, Li^ge, 
Deutscheb Lloyd, Transport-Versicherungs-Actien-Gesellsohaft, N 24» 

Oranienburgerstr. 16, Berlin. 
Dewey, Hon. Heney S., 23, Court Street, Boston, Mass, U.S.A. 
Dickenson, M. F., 53, State Street, Boston, Mass, U.S.A. 
Dickson, Hon. C. Scott, Lord Advocate, Edinburgh. 
fDicKsoN, OscAB, Member of the Swedish Parliament, Gothenburg. 
DoBN, Dr. M. VON, Editor of the Triester Zeitungy Trieste. 
Dbummond, W. v., Shanghai, c/o H. S. King <fc Co., 65, Cornhilli 

London, E.C. 
DuMAs, Jacques, LL.D., Procureur de la B^publique, Rethel. 
Duncan, Lucius C, M.A., LL.B., Grosvenor Club, 135, New Bond Street, 

London, W. 
DuNCKEB, Abthub, Hamburg. 
DuNSTAN, W., 2, Lime Street Square, London, E.C. 
D^ssBLDOBFER Alloemeine Vebsighebungs-Gebellschaft, Ddsseldorf. 
Dbseube, Fbanz, 116, Rue de Facqz, Brussels. 



Edwabm, E. E., 4, Chapel Street, Liverpool. 
Edzabd, Conrad, Rechtsanwalt, Bremen. 
Ebten, E. van, 5, Jan Van Lier Straat, Antwerp. 
EiFFB, Ebnest, 9, Quai Van Dyck, Antwerp. 

Elliott, Hon. Chables B., Judge, District Court of Minnesota, Minne- 
apolis, U.S.A. 
Elmslie, K. W., Average Adjuster, 63, Comhill, London, E.C. 
Ewabt, John S., K.C., Portage Avenue, Winnipeg. 
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Fearnsides, J. W., 4, Brick Court, Temple, London, E.G. 

FoLLETT, M. Dewey, Marietta, Ohio, U.S.A. 

FoLLEviLLE, Daniel de, Avocat k la Cour d'Appel, 22, Rue Clauzel, Paris. 

" FoNCifeRE," Compagnie d' Assurances, 12, Place de la Bourse, Paris. 

Forbes, Francis, 34, Nassau Street, New York. 

FoRTUNATO, Ernesto, Aw., Gennaro Serra 52, Naples. 

FouLON, Georoes, 191, Ghauss^e d'lxelles, Brussels. 

France, Louis, Avocat, Rue des Escrimeurs 28, Antwerp. 

French, A. H. L., 3, Pump Gourt, Temple, London, E.G. 

Fredericksen, F., Maritime Bureau, Christiania. 

Friend, W. Horace, 6, Crown Oflace Row, Temple, London, E.G. 

Fromageot, Dr. Henri, Avocat k la Cour d'Appel, 1, Rue de Villersexel,. 

Paris. 
i'ROST, Edward W., Wells Building, Milwaukee, Wisconsin, U.S.A. 
Fyfe, H. B., 115, St. Vincent's Street, Glasgow. 



Gabba, Professor Charles Francis, Pisa. 

Gager, Hon. E. B., Derby, Conn., U.S.A. 

Gallardo, Jeronimo y de Font, Banco de Espafia, Toledo. 

General Shipowners' Society, 6, Whittington Avenue, Leadenhall Street,. 

London, E.G. 
Genicot, Francis, Dispacheur, Rue Hochstetter 17, Antwerp. 
Gerdes, a., Aux Cayes, Haiti. 
Giannini, T. C. Aw., Via Ricasoli 20, Florence. 
Glover, Sir John, 88, Bishopsgate Street, London, E.G. 
Glyn, Walter, 20, Water Street, Liverpool. 
Goos, Professor G., Ministre des Gultes, Copenhagen. 
GoUBAREFF, D. N., Villa Goubarefif, Beaulieu, par Villefranehe-sur-mer, Alpes 

Maritimes, France. 
GouRLAY, Robert, 5, Marlborough Terrace, Glasgow. 
GouRLiB, J. Hamilton, New York. 
fGovARE, Dr. Paul, Avocat k la Cour d'Appel, 3, Rue de Stockholm, Paris. 
Gow, Leonard, 45, Renfield Street, Glasgow. 

Gray, Professor John C., LL.D., 60, State Street, Boston, Mass, U.S.A. 
Gregory, Professor Charles Noble, LL.D., University, Iowa, U.S.A. 
Griffiths, Austin E., Seattle, Washington, U.S.A. 

Halkier, Dr. Herman, Advocate of the Supreme Gourt, Kronprinsessegade 

2, Copenhagen. 
Hamilton, W. F., K.C, 25, Old Buildings, Linoolns Inn, London, W.C. 
Hamm, Oberstaats-Anwalt, Cologne. 

Harford, G. F., M.D., 139, Palace Chambers, Bridge Street, Westmmster. 
Harrington, C. S., K.C., Halifax, Nova Scotia. 
Harrison, Hon. Lynde, LL.B., Exchange Buildings, New Haven, Conn.„ 

U.S. A. 
Hartlepoolb Shipowners' Society, West Hartlepool. 
Hebard, F. S., Chicago. 

Hedlund, Dr. S. A., Member of the First Chamber, Gothenburg. 
"Helvetia" Allgemeine Vbruicherungb-Gesellschaft, St. Gall. 
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Hemenway, Alfbed, 334 & 338, Tremont Bailding, Boston, Mass., U.S.A. 

Henderson Brothebs, 4, St. Mary Axe, London, E.G. 

Hennebicq, Leon, 1, Rue de Lausanne, Brussels. 

Heyne, W. D., 24, Hackin's Hey, Liverpool. 

HiLDEBBAND, Senator H., Domsheide 10-12, Bremen. 

Hill, J. E. H. Gbay, 10, Water Street, Liverpool. 

HiNDENBUBG, Dr. Jur. A., Avocat Consultant des Minist^res Danois, Dron- 
ningens Tvergade 40, Copenhagen. 

HiNEs, Clabk B., Belleville, Ohio, U.S.A. 

Hinkley, John, 215, North Charles Street, Baltimore, U.S.A. 

HooBiCKx, Gaston, Bue de Livourne 14, Brussels. 
. Hobnblowbb, W. B., LL.D., 30, Broad Street, New York. 

Howe, Hon. Wm. Wibt, New Orleans, U.S.A. 

HoYE, Stephen M., 189, Montague Street, Brooklyn, New York, U.S.A. 

Hubbabd, Gustave, D^put^, 3, Bue Chaptal, Paris. 
fHucHTiNG, G. W., Bremen. 

Hughes, R. M., 71, Plume Street, Norfolk, Virginia, U.S. A. 

Hull, T. M., Incorporated Law Society, 13, Union Court, Liverpool. 

HuNTEB, J. W., Antwerp. 

Hyde, Chables Cheney, M.A., 609, Merchants Loan and Trust Building,. 
Chicago, U.S.A. 

Invebclyde, Bt. Hon. Lord, 30, Jamaica Street, Glasgow. 
"Italia" Societa d'Assicubazioni Mabittime, Fluviale e Tebre8tbi„ 
Genoa. 



fjACKsoN, Andrew Mabvel, Victoria Chambers, Hull. 

Jackson, J. H., Mersey Chambers, Old Churchyard, Liverpool, 
t Jackson, Thomas Cathbick, LL D., Victoria Chambers, Hull. 

Jager, George, Jun., 7, North John Street, Liverpool. 

Jitta, Professor D. Josephus, Eeizersgracht 808, Amsterdam. 

Jones, Stephen B., 28, State Street, Boston, Mass., U.S. A. 

Eaemmerer, Dr. A., Kechtsanwalt, Adolphoplaz 61, Hamburg. 

Kaufmannschaft, Die Aelteste der, Berlin. 

Kaufmannschaft, Die Vobsteheb deb, Konigsberg. 

Kelvin, the Right Hon. Lord, LL.D., F.R.S., Glasgow. 

Kennedy, Alfbed, 94, Westbourne Terrace, London, W. 
IKennedy, Hon. Sir William Rann, Judge of the High Court of Justice, 94 
Westbourne Terrace, London, W. 

KuiMA, Kozo, 53, Avenue du Sud, Antwerp. 
fKiNBoss, Right Hon. Lord, President of the Court of Session, Edinburgh. 

Kiblin, J. Pabkeb, 6, Beekman Street, New York. 

Kuhn, Abthub K., 29, Utoquai, Zurich. 

Kuo-Taj-in, His Excellency, late Chinese Minister in London, Peking. 

Labobi, Maitre, 41, Rue Condorcet, Paris. 

Lasisz, C. Febd., Neueburg 14, Hamburg. 

Lambebmont, Baron, Ministre d*Etat, Brussels. 

Lampabd, Fobdeb, 3, Pump Court, Temple, London, E.C. 



( xxviii ) 

Langlois, Jacques, Quad St. Pierre 2, Antwerp. 

Laroche, H., 8, Rue Brtoontier, Paris. 

Leck, D. C, 5, Paper Buildings, Temple, London, E.G. 

Lecoubt, Abthub, 34, Bue de Minimes, Brussels. 

Lee, B. W., Worcester College, Oxford. 

Lejeune, Chables, Courtier d'Assurances, 22, Bue d*Arenberg, Antwerp. 

Lbval, Gaston de, 85, Avenue de la Toison d*Or, Brussels. 

Levy, J. A., Advocate, Amsterdam. 

LiNDLEY, Arthur, 3, Boyal Exchange Buildings, London, E.G. 

LiNDLEY, BoBERT, Average Adjuster, 2, Boyal Exchange Buildings, London, 

E.G. 
LrvEBPOOL Average Adjusters' Association, 8, Harrington Street, Liverpool. 
Liverpool and London Steamship Protection Association, 10, Water Street, 

Liverpool. 
LivEBPooL Sailing Shipownebs* Mutual Pbotection and Indemnity Associa- 
tion, Liverpool. 
LivEBPOOL Shipownbbs' Association, 18, Water Street, Liverpool. 
LivEBPooL Steamship Ownebs* Association, 10, Water Street, Liverpool. 
LivEBPOOL Undebwbitebs' Association, Liverpool and London Chambers, 

Liverpool. 
Logan, W. L., 27, William Street, New York. 
London Steamship Ownebs' Mutual Insubance Association, Limited, 23, Bood 

Lane, London, E.G. 
LoBiNG, Hon. William Caleb, Judge of Supreme Judicial Court, Boston, 

U.S. A. 
Love, Alfbed H., Universal Peace Union, 1305, Arch Street, Philadelphia, 

U.S.A. 
Lumpkin, Hon. J. H., Atlanta, Georgia, U.S.A. 
Lyon-Caen, Charles, 13, Bue Soufiiot, Paris. 

McAbthub, Chables, M.P., 61, Comhill, London, E.G. 

McClain, Hon. E., LL.D., Iowa City, U.S.A. 

Macdonell, Sir John, 31, Kensington Park Gardens, London, W. 

Machieu, Louis, Avocat, Avenue Louise 334, Antwerp. 

MacLellan, Judge S. D., Victoria Square, Truro, Nova Scotia, 
t Maeterlinck, A., 1, Bue des Dominicaines, Antwerp. 

Malandbin, Baymond, Bouen. 

Mandebson, Hon. Chables F., Omaha, Nebraska, U.S.A. 

Mabais, Geobges, Avocat k la Cour d'Appel, 11 bis, Bue de Milan, Paris. 

Mabais, Octave, Avocat, Bouen. 

Mabcoabtu, His Excellency Don Abtubo de, Madrid. 
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TWENTY-FIRST CONFERENCE. 

ANTWERP, 1903. * 

FIB8T DATS PROCEEDINGS. 
Tuesday, 29th of September, 1903. 



The Members of the Conference assembled at 10 a.m. in 
the Hotel de Ville, Antwerp, and were welcomed by M. 
YiCTOR Desguin, Senior ifcchevin of the City of Antwerp, 
on behalf of the Burgomaster and Municipality, in the 
regretted absence of the Burgomaster from illness. 

M. Victor Desguin : Messieurs, je regrette vivement 
que notre honorable bourgmestre soit en ce moment retenu 
loin de vous ; qu'il ne puisse en personne saluer votre 
arrivee a Anvers, et vous dire avec une competence que je 
ne possede point, les motifs que nous avons de nous rejouir 
de votre visite. 

Ce qii'il m'est permis de vous dire, c'est que TAdminis- 
tration communale de la Ville d' Anvers, en recevant la 
21me conference de Tlnternational Law Association, tient k 
rendre hommage k Timportance de votre association et aux 
services qu'elle a rendus. EUe marque en meme temps une 
fois de plus Tinteret qu'elle porte, avec tous les pouvoirs 
publics beiges, au progres du Droit international. 

C'est la une sympathie qui est traditionnelle chez nous, 
et comment pourrait-il en etre autrement quand on songe a 
Tactivite considerible que la Belgique n*a cesse de montrer 
en matiere de droit international. N*avons-nous pas parmi 
nous le venerable ministre d'Etat, le Baron Lambermont 
— (applause) , — envers lequel Tlntemational Law Association 
a contracts, k tant de titres, une lourde dette de reconnais- 
sance : qui s*occupa d'une maniere toute speciale de TUnifi- 
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cation du Droit maritime, qui fut president du Congreai 
d'Anvers en 1885, du congrfes de Bruxelles en 1888 et qui 
aujourd'hui encore pr^conise la reunion de la conference 
diplomatique que le Gouvernement beige a d6cid6 de convier 
a rinitiative dii Comity Maritime international. 

Peut-i§tre sera-t-il permis, dans notre vieil H6tel-de-ville^ 
de rappeler qu'un fonctionnaire communal d'Anvers, Egide^ 
Pierre Gillis, ou Egidius, fut ici m*6me un des pr^curseur* 
de la renaissance des 6tudea juridiques au debut du XVI-e- 
siecle. Mais sans remonter aussi loin, nous nous honorons^ 
de voir Tactivite que diploic la Belgique en matifere d& 
droit des gens, et de constater que c'est a Anvers que se 
centralisent les efforts tentes depuis quelques ann^es en vue- 
de I'unification, si necessaire, du droit maritime. L'appui 
que rintemational Law Association a toujours pr^te au. 
Comit6 Maritime International, n*est pas un de ses moindres- 
titres k notre sympathie. 

II n^ pent appartenir a celui qui n'est pas jurisconsulte^ 
de suivre dans ses details les travaux d*une conference 
comme celle qui va s'ouvrir ; mais il ne lui sera pas interdit 
d'affirmer que Texistence d'un droit d^passant les fronti^res,. 
unissant tous les peuples, etablissant des regies qui seroni 
respectees m^me aux periodes de guerre entre les peuples et 
aux conflits de droit entre les legislations, ayant mfeme la> 
noble ambition de restreindre par Tarbitrage le domaine de 
la guerre — d*affirmer hautement que de pareils efforts et de 
pareilles tentatives marquent un progrfes considerable dans. 
Tesprit humain. 

A ce droit des gens, et a ce droit international priv^,, 
Texistence m^me a ^te contest^e, la valeur scientifique aete 
niee, absolument d'ailleurs comme la propagande faite en 
faveur de T arbitrage international a 6t6 trait^e d^utopie. 
Mais le droit des gens comme Tarbitrage, si, avant le 
siecle passe, et mfeme au cours de celui-li, ils n'ont pa& 
toujours rencontr6 Tentiere sympathie des gouvemements, 
ils n'ont cesse de jouir dans Topinion publique d'une popn- 
larite qui montre k quel point ils r^pondent a un besoin 
universel de justice. 
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Ce mouvement de generalisation et d'identification des 
principes essentiels du droit, correspond k la marche pro- 
gressive de la science : celle-ci ne connalt plus aujourd'hui 
de fronti^res : elle a partout des m^thodes identiques ; elle 
a partout un seul objectif : la decouverte de la verite. 

Tons les hommes de coeur doivent former le voeu de voir 
la m^me harmonie r^gner un jour dans le domaine des lois 
et, sans atteindre k une identity chimerique, de voir Tid^e de 
justice dominer, non seulement les legislations interieures, 
mais aussi les rapports entre les nations. 

Pour que nous puissions nous rapprocher de cet id^al, il 
importe que des groupements comme Tlnternational Law 
Association poursuivent leur oeuvre, mettent en rapport les 
jurisconsultes, les hommes politiques, les hommes d'affaires 
importants des difKrents pays, que des debats contradic- 
toires 61ucident des questions qui, parfois sans solution 
pratique actuelle, feront faire un pas vers la decouverte de 
la verite et favoriseront ainsi les progrfes du Droit. 

Si on a quelquefois critique la frequence des congrfes 
intemationaux, c*est que Ton n'a pas assez song^ combien 
ils sont de nature, en rapprochant les hommes, a ecarter les 
malentendus entre les peuples. 

Quand des r6unions consacrees comme celle-ci, au Droit 
international et aux progr^s de la Justice entre les peuples, 
tiennent leurs assises parmi nous, il est legitime que les 
representants d'Anvers formulent le voeu que ceux d'entre 
vous qui viennent d'ailleurs, examinent, se renseignent, 
puisent aux sources, que leur conviction se forme, et 
qu'ils soient alors chez eux les ap6tres d*une verite que 
personne ne met en doute en Belgique. 

Aussi, Messieurs, est-ce avec respect, avec reconnaissance, 
avec cordialite que je vous souhaite la bienvenue dans notre 
Ville, ou vous attendent toutes les sympathies. 

Ce n'est pas la premifere fois que vous faites k Anvers 
I'hormeur de la choisir comme si^ge de vos deliberations. 
Puisse Taccueil qui vous est reserve vous inspirer le desir de 
revenir encore la visiter. (Applause.) 
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Sir Walter Phillimore, Chairman of the Executive 
Council, replied as follows: Monsieur TEchevin, II m'est 
permis, comme president du Comit6 d'administration de 
rintemational Law Association, de prendre la parole pour 
mes confreres beiges et etrangers. 

Je vous remercie beaucoup de votre charmant accueil et 
de votre aimable invitation de tenir nos assises en cette 
ville. 

Nous nous associons de grand coeur k vos regrets que 
Monsieur le Bourgmestre ne soit pas ici et nous exprimons 
I'espoir qu'i son retour parmi vous il soit bien r^tabli. 

Comme M. TEchevin Ta dit, ce n'est pas la premiere fois 
que rinternational Law Association a visits Anvers. C'6tait 
en dernier lieu en 1877 que la Ville d' Anvers nous avait ' 
invites. En ce moment, nous nous souvenons avec plaisir 
de ces reunions. 

C'etait, comme je le disais, a Anvers que nous nous 
sommes deja reunis, et egalement k Bruxelles, en 1895, oil 
j'ai fait la connaissance de cet homme vraiment distingu6, 
qui nous montre tou jours une vive intelligence, un travail 
sans repos : je veux nommer le Baron Lambermont. 
(Applause.) 

Nous craignons un peu que votre hospitality magnifique 
n'interrompe un peu nos travaux ; mais nous esperons 
toujours trouver le temps d'apprecier les etudes si utiles et 
int^ressantes qui sont soumises k nos deliberations. 

Pour cet instant, Messieurs — (je parle, comme vous 
voyez, toujours avec difficulte une langue qui n'est pas 
la mienne) — ^je me borne a vous exprimer notre grande satis- 
faction d'etre dans cette ville, si belle, si grande, si riche et 
si hospitali^re. 

Enfin, M. TEchevin, je vous remercie beaucoup de votre 
discours si ^nergique, dont le souvenir nous restera toujours 
et qui doit nous donner un exemple et un stimulant k nos 
. travaux . (Applause . ) 

The Conference was then opened in the Salle du 
CoNSEiL, Sir Walter Phillimore taking the chair. 
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Sir Walter Phillimore : Gentlemen, as Chairman of 
the Executive Council I open the Session. I ask Dr. 
Trueblood to move the list of officers. 

Dr. B. F. Trueblood (Secretary of the American Peace 
Society, Boston) then proposed the following officers of 
the Conference : — 

President : 

M. AuGUSTE Beernaert, Minister of State, President 
of the Belgian Association for the Unification of 
Maritime Law. 

Honorary President : 
M. LE Baron Lambermont, Minister of State, Brussels. 

Vice-Presidents : 
Belgium — 

M. Charles le Jeune, Antwerp. 

M. Louis France, Antwerp. 

England — 
The Hon. Sir William Kennedy, Judge of the High Court 

of Justice. 
The Hon. Sir Walter Phillimore, Bart., Judge of the 

High Court of Justice. 
Mr. J. E. H. Gray Hill, President of the Law Society. 

France — 
M. Octave Marais, Ancien Bfttonnier de TOrdre des 

Avocats, Eouen. 
Dr. Paul Govare, Paris. 

Germany — 
Dr. Martin, President of the Hanseatic High Court, 
Hamburg. 

United States — 
Mr. Cephas Brainerd, New York. 

Professor Charles Noble Gregory, LL.D., Dean of 
Faculty of Law, Iowa University. 
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Spain — 
His Excellency Don Arturo de Marcoartu, Madrid. 

Secretaries : 
Mr. Joseph G. Alexander, Tunbridge Wells. 
Mr. George G. Phillimore, London. 
M. Baelde, Antwerp. 
M. PoPLiMONT, Antwerp. 

The proposition was carried unanimously. 
The chair was then taken by the President. 

The Minutes of the last day's proceedings of the Glasgow 
Conference, 1901, were presented by Mr. Alexander, taken 
as read, and signed by the President. 

The Report of the Executive Council for 1902-3 was 
read by Mr. Alexander, as follows : — 

Report of the Executive Council. 

1. The Council has met four times in London during 
the past year, and has continued to direct its attention to 
furthering the questions raised at Glasgow, and also at the 
Conference of the Comit6 Maritime International at 
Hamburg, held in September, 1902. 

Assistance Judiciaire. 

2. A Report has been received from the Committee 
appointed at Glasgow to report on " Assistance Judiciaire,** 
together with a request from the Convener, Mr. Coldstream, 
to the Council to urge upon the British Foreign Office the 
advisability of the British Government becoming a party 
to the provision of the Hague Private International Law 
Convention of 1896, with regard to '* Assistance Judiciaire;" 
but the Council has reserved this question till after the 
consideration of the Report of this Antwerp Conference. 
It is, however, noteworthy that the British Parliament has 
passed an Act providing for the defence of poor prisoners 
in England at the pubhc expense, if the Court is of opinion 
that this is proper, and the subject has attracted considerable 
attention in legal circles in England. 

International Treaties of Collision and Salvage. 

3. At the request of the Maritime Law Committee of the 
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Association, which took a leading part in the work of the Con- 
ference of the Comity Maritime International at Hamburg 
in September, 1902, the Council circulated in England 
•copies of the Eeport of that Conference, embodying the 
text of the resolution and the draft treaties relating to 
•collision and salvage there adopted, and the Council also 
Addressed a memorial to the British Foreign Office in 
favour of the British Government taking part in the diplo- 
matic Conference which the Belgian Government had pro- 
posed should be held to consider these treaties. The 
British Foreign Office, however, replied that after careful 
•consideration it was of opinion that there were no excep- 
tional circumstances in the present case to warrant its 
•departure from the policy hitherto pursued of not being 
•officially represented at such Conferences. 

Oeneral Arbitration Treaty between Great Britain 

AND Fiance. 

4. The Council organised a Conference representative of 
English expert opinion on this subject, which took place on 
the 22nd July, 1903, in London, and was presided over by 
.the Hon. Sir William Kennedy and attended by the Lord 
Chief Justice of England (Lord Alverstone) and other judges 
.and jurists and delegates of the chief English societies 
interested in the question. A resolution was carried unani- 
mously in favour of a general treaty of Arbitration and 
•Conciliation between Great Britain and France, and the 
•Conference was adjourned to a later date for further 
-discussion. 

5. The advice of the Executive Council has been asked 
by His Excellency Don Arturo de Marcoartu (Madrid) with 
regard to a theme for a prize essay which he proposes to 
•offer, as he has done previously, on the subject of Inter- 
nationalism ; and the Secretaries have been requested to 
^confer with Mr. Marcoartu on the subject. 

Obituary. 

6. The Council regrets to report the death of the following 
members during the year : — 

His Excellency Dr. Bitter Karl von Scherzer 

(Gorz, Austria). 
Sir James Poole (Liverpool). 
T. Mannheimer (Gothenburg). 
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7. The Annual Balance Sheet, which has been audited^ 
is appended. 

Signed on behalf of the Executive Council, 
Walter G. F. Phillimore, Chairman. 
Joseph G. Alexander, ) tt ^ a 4. • 
George G. Phillimore, [• ^on. Gen. Secretaries.. 

September 28, 1903. 

Mr. Alexander stated that expressions of regret for 
non-attendance had been received from the following, 
among other gentlemen : — 

Et. Hon. Lord Kinross (President of the Court of 
Session), Edinburgh, President of the Association. 

Et. Hon. Lord Alverstone (Lord Chief Justice of Eng- 
land), London, Honorary President of the Association. 

Lord OvERTOUN, Glasgow. 

Baron von Siebold, Berlin. 

Sir H. M. HoziER, Lloyds, London, 

Sir John Glover, London. 

Hon. Simeon E. Baldwin, New Haven, Conn., U.S.A. 

Hon. J. A. Campbell, London. 

Hon. J. C. Bancroft Davis, Washington, U.S.A. 

Eev. Charles A. Stoddard, D.D., New York. 

Capt. T. V. S. Angier, London. 

Mr. Charles Platt, Philadelphia, U.S.A. 

The Institute of Underwriters, London. 

Mr. E. G. Marsden, London. 

M. D. N. GouBAREFF, Beaulieu, France. 

Mr. W. Martin Wood, Weybridge, Surrey. 

Mr. Ivor Pryce, Bangor, North Wales. 

The Liverpool Sailing Shipowners' Mutual Pro- 
tection AND Indemnity Association, Liverpool. 

Mr. G. L. MuNRo, London. 

HeiT August Sartori, Kiel. 

Mr. Henry Temperley, Newcastle-on-Tyne. 

Mr. Thomas Cross, Glasgow. 

The ** Protector " Assurance Co., Arendal, Norway- 

" Lloyds,*' London. 

Mr. E. W. Eankine Wilson, Oxford. 

Mr. Leslie Scott, Liverpool. 

Hon. Sir Joseph Walton, London. 

Mr. Thomas Baty, London. 

Hon. Sir Gainsford Bruce, London. 
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Dr. F. J. ToMKiNS, Halifax, Nova Scotia. 

Prof. F. P. Walton, Montreal. 

Dr. Thomas Barclay, Paris. 

Dr. David Murray, Glasgow. 

Mr. KoBERT Temperlby, Newcastle-on-Tyne. 

Mr. A. H. Love, Philadelphia, U.S.A. 

Sir Alfred Jones, K.C.M.G., Liverpool. 

Prof. JiTTA, Amsterdam, 

The Verein Hamburger Assecuradeure. 

Mr. F. C. Dawson, Liverpool. 

Dr. Hindenburg, Copenhagen. 

Mr. W. H. Butler, Liverpool. 

Mr. F. Fredericksen, Christiania. 

Capt. KiONDEL (Les ChapeUieres par St. Mars la Jaille, 

France). 
Prof. Gabba, University of Pisa. 
M. E. Clunet, Avocat a la Cour d'Appel, Paris. 

Sir Walter Phillimore read the following letter 
from Lord Alverstone : — 

** Will you kindly convey to the members of the Inter- 
national Law Association the expression of my regret that 
it is not possible for me to be present at the Conference 
at Antwerp? You know, however, that the necessity of 
my attending the meetings of the Alaska Boundary Tribunal 
requires me to remain in London ; and the fact that an 
International Arbitration, for the second, if not the third, 
time in the last eleven years, has prevented my taking part 
in meetings of the Association affords striking testimony 
to the progress made by the cause of Arbitration since the 
foundation of the Association. I have a firm conviction 
that, though I shall not live to see it, many now living will 
see the day when civilised nations will agree to settle their 
dilBferences by peaceful means. Wishing all present at the 
Conference a pleasant and profitable reunion, 

'' I am, faithfully yours, 

** Alverstone.** 

The President then read his inaugural address, as 
follows : — 

Messieurs, 

Voici la quatneme fois que Tlnter- 
national Law Association tient ses assises en Belgique; 
une fois elle a sifege k Anvers, et deux fois k Bruxelles. 
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C'est en 1877, qu'eut lieu la premifere , conference 
•d'Anvers et I'Association doit en avoir conserve bon 
souvenir, car c'est en eflfet d*ici qu*est dat6e son oeuvre la 
plus considerable; Je veux parler de ces rfegles d'York et 
•d'Anvers qui ont codifii, an point de vue de la pratique, 
•quelques-uns des principes essentiels de Tavarie commune 
et dont le mirite n'est point m^connu. 

D6ja une premifere tentative en ce sens, avait 6t6 faite dans 
un congrfes tenu k York, mais ce fut k Anvers en 1877 que la 
proposition ayant pris une forme precise, son efficacit6 
pratique fut assur^e par Tadoption d'une clause expresse 
.4 insurer dans les connaissements et les chartes-parties. 

A Anvers et k Bruxelles, nombre des ndtres ont pris 
a vos travaux une part importante, mais beaucoup d*entre 
•eux ont, h61as, d6ji disparu. Permettez-moi de rappeler 
quelques noms qui, k des degr^s divers, appartiennent a 
notre histoire : Emile de Laveleye, peut ^tre encore plus 
homme de coeur que savant 6conomiste; M. Eolin 
-Jacquemyns, Timinent jurisconsulte et homme d'Etat; 
Mr. Ch. Faider, Procureur general k la cour de cassation 
•et ministre de la justice; MM. Ed. Van Peborgh et 
Th. Engels, qui ont jou6 un r61e si considerable dans 
les discussions d'Anvers en 1877; MM. Aug. Vischers et 
•Couvreur, dont le nom a et6 m^ie a toutes les entreprises 
philanthropiques de ce pays. Mais si ces hommes d'^lite 
trop tdt enlev^s laissent parmi nous de grands vides, 
•d'autres sont Ik pour vous souhaiter une cordiale bienvenue. 

Je ne veux nommer que le baron Lambermont, vice- 
President d'honneur de votre association et Tun des hommes 
•dont la Belgique s'en orgueillit justement. MM. Lton Van 
peborgh et Jacques Langlois, MM. Vrancken, Bauss et 
Maeterlinck du barreau d'Anvers, M. Pierre Tempels, 
auditeur general, M. le comte Goblet d'Alviella, senateur, 
MM. Charles Lejeune et Louis Franck qui, pour ce qui con- 
ceme la Belgique, sont les chevilles ouvrieres de cette reunion. 

M. Franck surtout, de ces jeunes, que Ton voit grandir 
avec joie, lorsque, comme moi, la journee finie, on a droit 
au repos. 

Je voudrais ajouter k ces noms celui de Teioguent 
bourgmestre d'Anvers, mais la maladie le retient lorn de 
nous et de cet hotel de ville, oil il aimerait a nous recevoir, 
je ne puis que lui adresser au nom de vous tons nos souhaits 
^e complet retablissement. 

Les rapports de Tlnternational Law Association avec la 
Belgique sont done etroits et ils se sont encore accentues 
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par le concours devou6 que votre grande Compagnie n'a^ 
cess^ de prfiter aux associations fond6es dans le but d*arriver 
k Tunification du droit maritime et dont le comit6 central a 
son siege k Anvers. 

Vous avez voulu leur donner une consecration nouvelle,, 
en m'appelant a Thonneur de vous presider. Je le m^ritais 
peu, car j'ai Tinexcusable tort de ne pas parler votre langue 
— ^langue mondiale — mais j*ai 6te d'autant plus sensible k 
votre choix et c'est du fond du coeur que je vous en 
remercie. 

II. 

Ces bons rapports dont ma pr^sidence est en ce moment 
la nouvelle expression s'expliquent trfes naturellement ; c'est 
en Belgique, k Bruxelles, qu'en 1873, votre association est 
nee et ce ne fut pas par hasard. 

L'affaire de TAlabama venait d'^mouvoir Topinion pub- 
lique dans le monde entier et faisait entrevoir Tavenir 
reserve aux idees d'arbitrage. 

Des hommes de bien, d'Am6rique, s'^prirent de cette 
noble idee que pour prevenir r6ventualit6 de conflits tels- 
que celui qui venait ainsi d'etre heureusement 6vite on 
devrait rediger et codifier les regies essentielles du droit, 
des gens. II fallait pour cela le concours pr^alable 
d'hommes d'Etat et de jurisconsultes des divers pays, et> 
le docteur Miles, s6cretaire general de TAmerican Peace 
Society vint en Europe pour chercher k Tobtenir. Ce fut. 
en Belgique qu'il trouva ses premiers adherents. Une 
conference se r^unit k Bruxelles le 10 Octobre, 1873, sous 
la presidence de M. Aug. Vischers — M. Ch. Rogier en 
etait — et presque dans le m^me temps M. Rolin Jacquemyns 
jetait k Gand les bases de Tlnstitut de Droit International.. 
Les deux groupes s'entendirent et ainsi se fonda TAssociation 
pour la Hforme et la codification du droit des gens qui a ete 
le point de depart et de Tlnstitut de Droit International et 
de votre association. 

Celle-ci pent ainsi feter son 30ieme aniversaire au lieu 
m^me oil elle est nee. 

III. 

Pendant ce long espace de temps Tlntemational Law 
Association a rendu de grands services. 

II est vrai qu*elle n*a pas tente de r^aliser le programme 
que quelques-uns de ses fondateurs avaient en vue par la. 
codification du droit des gens, mais je crois qu'il faut Ten 
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ieliciter. Dans revolution du droit, Toeuvre de codification 
n'arrive k son heure que lorsque le droit lui-mfeme semble 
forme et qu'il est admis dans la conscience publique. 

L*association n'a pas davantage poursuivi la solution de 
problfemes scientifiques ou juridiques determines ;> elle a 
abandonne cette t&che a Tlnstitut de Droit International 
•qui y apporte tant d'etude et de methode; et de m^me 
elle s'en est rapporte k des institutions speciales (feder^es) 
pour Tetude de Tameiioration et de Tunification du droit 
maritime. 

Votre r61e, Messieurs, a et6 a la fois autre et plus 
^tendu. Vous avez ouvert une tribune k toutes les 
•questions d'ordre juridique et economique, qui int^ressent 
Thumanite et touchent au progrfes du droit international. 
De li, le caractfere large de votre programme, la diversite 
des sujets qui s*y rencontrent et Tinterfet que votre ceuvre 
inspire. 

Je veux rappeler seulement quelques-uns des points 
principaux que vous avez Studies. 

A Anvers en 1877, k Hambourg en 1885, a Liverpool en 
1890, et k Londres en 1893, TAssociation s'est occupee 
•surtout du droit maritime, et specialement des questions 
•d'avaries communes et de la clause d^exon^ration dans les 
connaissements. 

La lettre de change au point de vue international fut 
Tobjet principal de la conference de Breme en 1876. A 
Prancfort, en 1878, ce furent les brevets et les marques de 
fabrique, les transports par chemin de fer, la juridiction 
consulaire dans les pays d'Orient. 

A Milan, k Buffalo, k Bruxelles, k Glascow il s*est 
longuement agi de rex^cution des jugements rendus a 
retranger. 

A la conference de Cologne vous avez vote des resolutions 
:au sujet des syst^mes monetaires, de Tuniformite des poids 
et mesures — de la protection des cables telegraphiques en 
temps de guerre — des quarantaines — de Textradition, des 
lettres de change, et pour la premiere fois, je pense, vous 
vous etes occup^s de I'une des questions les plus graves et 
les plus eminemment actuelles qui figurent au programme 
de la Conference d*aujourd*hui : la legislation des societes 
:anonymes, specialement au point de vue international. 

Les conferences de Genes et de Bruxelles ont etudie 
ce qui touche la juridication dans les eaux territoriales. 

En 1899, k Buffalo, et en 1901 k Glascow vous vous etes 
•occupes sur rinitiative de Monsieur Carver, et avec le con- 
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cours du comite beige, de foumir a Tassurance maritime 
une sorte de droit commun par T^tablissement d'une police 
uniforme. 

II a et6 apporte beaucoup de soin k la redaction de ces- 
regies mais jusqu'ici elles ne se sont pas introduites dans la. 
pratique. Eien n'est plus difficile q[ue d'innover en pareille 
matifere, car il faut lutter avec de vieilles traditions, et cette 
defiance qu*ont beaucoup d*hommes d'affaires pour les. 
formules qu*eux-m^mes n'ont pas r^digies. Mais d^ji les 
travaux de Glascow ont eu ce grand avantage de pr6ciser 
les divergences qui existent dans la legislature, de la matiere 
si importante et si eminemment intemationale de Tassurance 
maritime. Ce sera certainement le point de depart d'uiiles. 
progrfes. 

Enfin, Messieurs, votre association k consacr6 la meilleure 
partie de son effort k une grande oeuvre humanitaire a. 
laquelle moi aussi, je suis puissamment d6vou6 : la guerre 
k la guerre, la solution des differends intemationaux par la. 
voie de Tarbitrage. 

Ce sujet d'un si puissant, d*un si poignant inter^t e^t de 
nouveau k Tordre du jour de la Conference actuelle et k. 
divers points de vue il sera traits par le docteur Darby de la 
society de la Paix de Londres, par Mr. Cunningham de 
Boston, par le docteur Trueblood de la soci6t6 Am^ricaine 
de la Paix, et enfin, quoique de plus loin, par I'honorable 
Sir Walter Phillimore en qui je suis heureux de saluer 
Tune des sommites de la grande magistrature anglaise. 

Je vous demande cependant la permission de vous dire 
moi aussi, quelques mots de Tarbitrage. 

Vous m'en excuserez, car je suis rempli du sujet. 
J'6tais du congres de La Haye et m^me Tun de ses presi- 
dents, je fais partie du tribunal international, j'ai pris part 
au diff^rend des Etats Unis et du Mexique. Et voici que 
j 'arrive du congres de Vienne oil Ton a repris la question en 
th^orie, et de Sofia oi, faisant cette fois de la pratique, j*ai 
preside un tribunal arbitral, k propos d'un diff^rend int^res* 
sant le Gouvemment Bulgare. 

Chers Collfegues, je crois desormais et je crois fermement 
au succfes de nos id^es. Ces idees, disait, il y a quelques. 
jours, Frederic Passy, Tun des v6t6rans de nos pacifiques 
campagnes, ces id^es on ne les rencontrait gufere que dans 
la rue, elles allaient a pied comme d'humbles trottins ; mais 
aujourd'hui, elles ont leurs grandes entries dans tous les- 
parlements et on les voit monter dans les carrosses des rois. 

A Vienne, c'est dans le palais du Parlement que nous- 
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avons sifeg^. Un ministre nous pr^sidait et le chef dii 
cabinet, Mr. de Woerber, a prononc^ un discours plein de 
hautes jjens^es. 

La diplomatic 6tait Iky et la presse aussi bienveillante et> 
attentive. 

Mais ce qui vaut mieux c'est que Tarbitrage entre dans 
la pratique des nations. Un tribunal constitu^ conform^ment. 
au traits de La Haye, a fonctionn6 et sa decision a et6 
aussitdt ponctuellement ob6ie. D'autres tribunaux sembla- 
bles vont singer bient6t. Et voici qu*entre TAngleterre et 
la France, un grand courant d'opinion pousse a la substitu- 
tion de Tarbitrage obligatoire a la simple faculty d'arbitrage,. 
dont il a bien fallu se contenter k La Haye. 

Et tandis que ces choses se passent en Europe, d*autres> 
faits plus satisfaisants encore et auxquels Topinion publique 
n'a pas &t& assez attentive se sont produits en Am^nque. 

Vous savez que sauf les Etats-Unis et le Mexique, les- 
E^publiques Am^ricaines n'ont pas 6t6 invitees k la con- 
ference de La Haye et que celle-ci a abouti a la conclusion 
d*une convention fermee. Les Etats non invites ne peuvent 
y adherer ou du moins il faudrait pour cela Tadh^sion de 
toutes les puissances signataires. 

On a donn6 a ce sujet des explications diverses, mais- 
comme elles touchent k la politique je n'en dirai rien. 

Toujours est-il que les Etats-Unis ont provoque )a. 
reunion k Mexico d*un congrfes, ou ^taient repr^sent^s tous 
les Etats ind^pendants des trois Ameriques et qu'ils y ont 
propose la conclusion d'un traits d'arbitrage exclusivement 
Pan-Am6ricain, analogue a celui de La Haye, et devant 
former le pendant de celui-ci, mais sans aucune confusion 
entre les deux groupes qui auraient 6t6 ainsi formes. Seuls 
les Etats-Unis et le Mexique auraient fait partie de Tun et 
de Tautre et Ton aurait etabli une commission arbitrale 
permanente Americaine dont le si^ge aurait ete ^videmment- 
k Washington. 

Mais ce n*est point la ce qui a ^t^ vote. 

Le congrfes a abouti k deux ordres de resolutions egale- 
ment import antes. 

C'est d*abord une declaration d'absolue adhesion aux 
trois conventions de La BCaye avec mission donnee aux 
Etats-Unis et au Mexique d'obtenir que les contractants 
soient admis a y participer. Et dfes k present il est decide 
qu*en tout cas les principes consacres a La Haye font partie 
du droit public Americam. 

D'autre part il a ete signe une serie de conventions- 
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rspeciales rendant Tarbitrage obligatoire pour tout diff^rend 
relatif a des reclamations de citoyens appartenant k des 
Etats differents et pour tous litiges entre les nations elles- 
>m6mes, a moins qu'ils ne touchent ** Thonneur national/' 
•ou ailleurs '* Tindependance nationale," ou encore *'les 
.prescriptions constitutionnelles des divers pays." Et, chose 
Ae grande importance, il est formellement stipule (jue Ton 
ne pourra attribuer semblable caractere a des diflferends 
touchant soit a des questions de limites, soit a Tapplication 
.ou k rinterprfetation des traites. 

N'avais-je pas. Messieurs, raison de vous dire que \oi\k 
.des faits qui justifient notre confiance ? 

Nous serons unanimes, dans nos pays respectifs, a 

^ppuyer de toutes nos forces la demande de TAm^rique de 

. devenir partie au traite de La Haye ; mais d'autre part je 

•souhaite ardemment qu'au moins dans plusieurs de ses 

^elements nous lui empruntions, sans tarder, Timmense 

progres qu'elle vient de realiser quant a Tarbitrage obligatoire. 

II ne faut pas pour cela un assentiment unanime, contentons- 

nous de traites speciaux, comme on Ta fait de Fautre cote 

.de rOcean, et pour ma part c'est ce que j'avais officieusement 

propose a La Haye au moins pour les petits pays, c*est ce 

que depuis j'ai de nouveau chaudement recommande a notre 

Ministre des Affaires Etrangeres, c*est la clause que d6ja et 

depuis longtemps la Belgique a inseree dans maints traites, 

^c'est enfin ce que portait la convention generale intervenue 

► en 1897 entre TAngleterre et les Etats-ljnis et que le Senat 

Americain a si fjlcheusement repoussee. 

Pour justifier ma confiance dans le succfes final, il y 
^urait encore bien d'autres faits k citer. Je vous parlais 
,tant6t de Tinteressante visite faite k Londres par des 
parlementaires fran9ais et qui doit ^tre bient6t rendue a 
Paris. Voici autre chose et qui vient de plus loin. On 
parle peu de TEmpereur de Coree et je crois qu'il n'y a 
guere que ses voisins de Eussie et du Japon qui regardent 
son pays avec inter^t, avec un egal inter^t. 

Eh bien, voici que lui aussi demande que le protocole 
de La Haye soit rouvert afin d'y ^tre admis. Ne sont-ce 
j)as la des signes du temps? 

Mais A quoi bon des faits de detail ? Ne sentons-nous 
.pas que dans le monde entier I'opinion publique est avec 
nous ? 

Singulier temps que le n6tre, Messieurs. Contrairement 

a ce que pretendent les internationalistes, le sentiment des 

.uationalites va s'accentuant, et cela non seulement de pays 
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k pays, mais encore et peut-6tre surtout dans les Etats, qui 
r^unissent des races diverses. L'amour propre local est 
partout en 6veil, les tendances particularistes s*exasperent ; 
les vieilles langues qui nagufere 6taient negligees, fleurissent 
k nouveau, il faut les parler et m6me Ton en expulse les 
mots strangers. Tout cela rend parfois le gouvemement 
difficile. 

Mais en m§me temps passe k travers le monde une autre 
vague plus bienfaisante, une vague de justice, de bonne 
entente et de paix. C'est a ce sentiment que d^ja nous 
devons nombre d'ententes intemationales, principes 
d'^normes progrfes : Union des postes, Union des chemins 
de fer, Union pour la protection de la propri6t6 artistique et 
littiraire, pour toute sorte de rapports de droit civil. II 
vient de s'^tablir une vaste union fiscale quant au regime 
des sucres. Dijk les signaux sur mer ^taient ainsi rlgl^s 
et il en sera de mfeme demain pour la telegraphic sans 
fil. 

Voili, Messieurs, le mouvement d'id^es qui doit amener 
Tobligation de Tarbitrage et c'est k nous k savoir en profiter. 
Dans les conditions oil se ferait demain une grande 
guerre, quel serait d'ailleurs le Gouvernement qui oserait en 
assumer la responsabilit^ ? Oil trouverait-il les ressources 
necessaires pour Tentreprendre et surtout pour la continuer ? 
Et devant les flots de sang k r^pandre et Tin^vitable ruine 
de tous, comment Topinion publique ne se dresserait-elle 
pas contre lui ? 

Messieurs, je vous demande pardon d'avoir 6te aussi long, 
mais, je vous Tai dit, voici un sujet dont je suis satur^ et 
des lors on est toujours enclin k quelque d^bordement. 

II me resterait cependant encore k vous parler des autres 
sujets qui figurent k I'ordre du jour. Je n*en dirai que deux 
mots. 

Monsieur le professeur Gregory, doyen de la faculty de 
droit k rUniversite d'lowa. Monsieur Elmslie et le docteur 
Stubbs de Londres, vous entretiendront de sujets A&jk mis 
k Tetude par I'Association : la juridiction sur les navires 
etrangers dans les eaux territoriales et les consequences soit 
de Tavarie commune soit de la faute du capitaine. II y a li 
des questions delicates et sur lesquelles la jurisprudence des- 
diflKrends pays est tres partagee. 

M. Marais, de la cour de Paris, traitera de la loi applicable 
en France pour determiner retendue de la responsabilitd 
d'un armateur stranger, en cas d'abordage survenu dans les. 
eaux frauQaises. 

2 
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M. de Leval, du barreau de Bruxelles, parlera des lois sur 
le mariage aa point de vue de la convention de 1902. 

II vous sera fait rapport sur Texecution des jugements 
strangers et sur Tassistance judiciaire. 

. Enfin, se pr^sentera devant vous, avec tous les developpe- 
ments qu'elle comporte, la question si grave et si compiexe 
des measures a pr^coniser pour mieux assurer la protection 
du public en matiere de societes anonymes. II vous sera 
fait rapport a ce sujet par Messieurs Kodolphe Rousseau du 
barreau de Paris, Hamilton, K. C, de Londres, le Docteur 
Schuster de Munich, le Docteur Schirrmeister de Berlin et 
le Prince de Cassano. 

Evidemment il ne s'agira pas ici d'arrfeter quelque projet 
de legislation internationale, mais Tetude faite par des juris- 
consultes eminents appartenant a des pays aussi divers, sera 
assurement de nature a donner de nouvelles lumieres, et il 
est permis d'esperer qu'il en resultera quelques reformes 
utiles et pratiques, quelque obstacle a ces combinaisons 
malsaines et malfaisantes qui poussent dans le monde des 
affaires comme des champignons sur le fumier et sont la 
cause de tant de mines immeritees. (Applaudissements.) 

INTERNATIONAL ARBITRATION. 

Dr. W. Evans Darby (Secretary of the Peace Society, 
London), then read the following Paper: — 

International Arbitration during the Twentieth 

Century. 

The latter part of the nineteenth century was signally 
marked by the progress of International Arbitration. 

The Treaty of Peace which in 1856 put an end to the 
Crimean War — one of the greatest international blunders of 
modern times — recommended in the name of the Signatory 
Powers that, for the future, Governments, before proceeding 
to hostilities, should avail themselves of the good offices of 
neutral and friendly Powers for the settlement of their 
difficulties. This recommendation — for, in the nature of 
things, it amounted to nothing more — ^formed, apparently, 
the beginning of a new era. The recommendation was 
evidently taken seriously, and has been acted upon. 

Some years later, in 1872, came the Alabama Arbitra- 
tion between Great Britain and the United States ; and the 
Court at Geneva, by its wise formulation of Rules of Pro- 
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cedure, gave both distinctness and consistency to the 
practice of Arbitration, and also imparted that new impulse 
in its adoption which has marked these later times. 

It was immediately afterwards, at a Conference held in 
Brussels in October, 1873, that this Association was formed. 
On that occasion the following resolution was proposed by 
the Eight Hon. Mountague Bernard, formerly Professor of 
International Law in the University of Oxford, seconded by 
Signor Mancini, afterwards Minister of Foreign Affairs in 
the Kingdom of Italy, supported, among others, by Pro- 
fessor Bluntschli, of the University of Heidelberg, Sir 
Travers Twiss, Professor Pierantoni, and unanimously 
adopted : — 

** This Conference declares that it regards Arbitration as 
a means essentially just and reasonable, and even obligatory 
on all nations, of terminating international differences which 
cannot be settled by negotiations. It abstains from affirm- 
ing that in all cases, without exception, this mode of solu- 
tion is applicable, but it believes that the exceptions are 
rare, and it is convinced that no difference ought to be con- 
sidered insoluble until after a clear statement of complaints 
and reasonable delay, and the exhaustion of all pacific 
methods of accommodation." 

This has been ever since regarded as a general declara- 
tion of principle; but at a later sitting of the Conference, 
in defining the objects of the Association, another resolution, 
moved by Mr. Thomas Webster, was passed with unanimity, 
declaring that while the different national Committees, 
which it was proposed to establish, would be competent to 
deal with the question of International Law, public and 
private, in which the respective nationalities may be 
interested. " the prhicipal object, nevertheless , to be kept in 
view [is] to be Arbitration, as a means of settlement of all 
differences between nations'' 

These resolutions declare the fundamental principles as 
well as the primary object of the Association. We are 
specially reminded of the precise terms of this declaration 
by the reprint of the Minutes of the early Conferences of 
the Association, which has just been put into our hands ; 
and this reminder is most timely and necessary in the face 
of present discussions and movements, with some of which 
our Association is, more or less, identified. 

The Association, then, has been in existence for about a 
third of a century; and this covers the most fruitful and 
significant period in the history and practice of International 
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Arbitration. The nineteenth century was j?ar excellence the 
era of progress in this direction ; and the last quarter of the 
century was the most prolific period of all. 

The development of this progress during the history of 
the Association has been periodically put before our Con- 
ferences, so that oar members have been, as it were, regularly 
posted up in the matter. My task to-day is confined to the- 
present century, which, although only three years of age,, 
has proved itself to be as much marked by international 
movement as any previous period: indeed, the difficulty 
which the chronicler has is to keep abreast of the incidents 
of progress. 

In presenting some of these to you, and speaking of the 
** Arbitrations of the twentieth century," it is necessary that 
I should premise that I do not -use the term in its strictly 
scientific and technical sense, but according to the more 
popular usage, as covering those cases which involve the 
principle of arbitral reference, that is, reference to the deci- 
sion and settlement of a third party or parties appointed by 
international agreement. 

I. — Cases of Arbiteal Eeference. 

The cases of casual reference which first claim our atten- 
tion are naturally* those which have come down from the* 
last century, and have been completed since 1900. 

A. — Completed Cases. 

1. The first of these is a case between Gbbat Britain and Siam, the 
beginning of which dates to 1891, in which year Mr. Murray Campbell, a 
British subject, undertook to build a railway from Bangkok to Korat- 
Some friction followed, and Arbitration was claimed. In consequence at 
the intervention of the British Government, an Agreement of Reference 
to Sir George Molesworth and Herr F. Lange was signed July 2, 1896^ 
The Arbitrators met at Bangkok, but adjourned to London and appointed 
Herr van Bosse as umpire, who gave an award which was not accept- 
able. A deadlock ensued. Sir Edward Clarke, at the request of the- 
British Foreign Office and the Siamese Government, imdertook to decide- 
what was to be done. The Agreement of Beference was signed 
November 14, 1899. The hearing of arguments took place from January 
25th to February 10, 1900. Sir Edward Clarke decided that the previous 
award was null and void, and that the whole matter should be referred 
to an English barrister to be agreed upon between the parties. By a 
further Agreement of Reference, July 12, 1900, it was agmn referred to- 
Sir Edward Clarke. Forty-one sittings took place from October 15, 1900, 
to March 2, 1901, when an award of ^6161,000, inclusive of costs, was- 
given in favour of Mr. Murray Campbell, and the money was paid at once^ 
by the Siamese Government. ♦ 
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2. Early in the new century it was announced that King Oscar of 
'Sweden and Norway had formally accepted the post of Arbitrator in 
connection with the question of damages for losses sustained by subjects 
■of Great Britain, Germany, and the United States, during the dis- 
iiurbances two years previously in the islands of Samoa, the afifairs of 
which had been settled the previous year by a Joint High Commission. 
A Convention making the reference to King Oscar was signed at Wash- 
ington, November 7, 1899, the ratifications of which were exchanged at 
liVashincton, March 7, 1900. The Award of the Arbitrator was given at 
Stockholm, October 14, 1902. The amoimt due to Germany by the 
United States and Great Britain was not, however, determined. It has 
now been fixed at 1,260,000 francs (^650,000). 

8. A Joint Commission was appointed by Great Britain and France, 
•consisting of Captain Watherston, E.E., and Lieut. Henderson, B.N., for 
the former, and Captain Peltier and Lieut. Cherier for France, to delimit 
the Northern frontier of the Gold Coast in West Africa. At the 
•end of February, 1901, Captain Watherston and his colleague landed in 
England, having completed the task of delimitation. The relations 
between the members of the Commission, he reported, had been 
"throughout characterised by the greatest possible cordiality." 

4. In April, 1901, the Abyssinian mail brought news that the Franco- 
Italian Bed Sea frontier had just been settled by the Joint Commission 
appointed by a Convention between France and Italy, to dispose of the 
•difficulty. 

5. After a long and searching inquiry, the Award of the Ambassadors 
who had been appointed to arbitrate in the matter of the points of 
•difference reserved in the Treaty of Peace concluded by Turkey and 
Greece in 1898, was signed on April 3, 1901, and was immediately com- 
municated to the Porte and the Greek Legation. 

6. In the next case, between Great Britain and China, a settlement 
•directly between the parties disposed of the matter in dispute, and of the 
Arbitration reference at the same time. This was a case involving the 
claims of British subjects arising out of the sinking of the steamer 
Kowshing during the Chino- Japanese War, on July 25, 1894. The 
reference was made to Mr. Choate, the American Ambassador, in 
February, 1900. Finally the Chinese Government settled directly with 
the British Government by paying over to it a sum of money, without 
admitting any liability, leaving it to settle with the claimants. 

7. The settlement of an old-standing dispute between France and 
Chili, relating to claims to moneys derived from the sale of Peruvian 
guano, was effected by the Award of the Swiss Court of Arbitrators 
given at Berne on November 17, 1901, in favour of the claimants and 
against the Chilian Government. The reference was made by Treaty, 
concluded September 6, 1893, and ratified April 24, 1894. The Award 
^covered 241 pages of folio. 

8. On November 29, 1902, State Councillor Asser, under the sanction 
•of The Hague Court of Arbitration, though not as part of its proceed- 
ings, delivered, in its Court Boom, his Award on the case submitted to 
him by the United States and Bussia, relative to the seizure of the 
sealing vessels, Ca^e Horn Pigeon, James Hcmdlton Lewisy G, H, 
White, and Kate a/nd Anna, in the Behring Sea. The Agreement 
of Beference was signed at St. Petersburg, September 10, 1900. M. 
Asser's Award was wholly in favour of the United States. In the case 
of the first two the facts were admitted, the award gave the sums of 
88,750 dollars (£7,750) with interest at 6 per cent, from September 9, 
1892, and 28,588 dollars (£5,111) with similar interest from January 1, 
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1892, respectively, to the United States. In the cases of the two latter,, 
where the facts were not admitted, Enssia had to pay 32,444 dollars 
(i66,488) with interest at 6 per cent, from January 1, 1893, and 14,888' 
dollars (j62,977) with similar interest from August 12, 1892. 

9. But the most interesting item in this category is the settlement of 
a long-standing boundary dispute between the Abgentine Kepublic and 
Chili, the first reference to Arbitration dating as far back as 1881. On 
several occasions this chronic dispute has become acute, and threatened 
actual war. On one of these, in 1895, the Peace Society made an appeal 
to both Governments, and in consequence, on April 17, 1896, it was 
agreed to refer the matter to a Commission, Queen Victoria being chosen 
chief Arbitrator. The Arbitrators appointed by her held their first, 
meeting at the Foreign Office, London, March 27, 1899. Proceedings, 
however, moved tar£ly, sometimes occasioning peril, until after the 
accession of King Edward VII., when the Arbitrators set about their task 
more vigorously. After statements on both sides had been presented to 
the Tribunal, Special Commissioners were appointed to visit both 
countries on a mission of inquiry, and His Majesty's Award, after a 
further delay of nearly two years, was given on November 25, 1902. 

The results were most striking. The dispute was practically ended 
with the departure of the Commissioners, and, without waiting for the 
termination of the labours of the Tribunal and the King's Award, the 
two countries concluded between themselves a General Treaty of Per- 
manent Arbitration, under which the British Government was appointed 
Arbitrator for the settlement of all difficulties in the future, and two 
protocols, one for the limitation of armaments, and the other for the 
demarcation of the frontier by a British Commission after the Award 
should be given. These were signed on May 27th (the evening of the 
day on which the Commissioners left for England), announced on Jime 
1, 1902, and ratified by the Parliaments of both countries immediately,, 
and with scarcely a division. There was a general feeling of relief when 
this took place. The Treaty documents were exchanged amid general 
rejoicings, an interchange of official visits took place amidst repetition of 
these, and the two countries, speaking through Dr. Drago, the Argentine 
Minister for Foreign Affairs, congratulated themselves that " they were 
the first Latin^American nations that had the honour of carrying out the 
principles of The Hague Conference, and that they had given a great 
example." Not only this, a special medal was awarded to King Edward 
by President Koca of Argentina, and, in the autograph letter accompany- 
ing it, the President speaks of the ** deep gratitude of the people of 
Argentina for the good offices of the King in settling the question of the 
boundary with equal wisdom and rectitude." 

Altogether the incident furnishes, not only a signal illustration of the 
value of Arbitration in preventing war, but a standing refutation of the 
statement that questions of territory are not suitable for this method of 
settlement. 

B. — New Cases. 

These are numerous, and, as will be seen, form a total for 
the three years greater than any similar period. 

1901. 

1. Great Britain and France. — On April 3, 1901, a Convention was- 
signed referring differences, in connection with the Waima and Sergent 
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Malamine incidents, to the Arbitration of Baron Lambermont, G.C.B., 
of the Belgian Foreign Oflace. His decision was given at Brussels, July 
15, 1902, awarding ^69,000 to be paid by France to the victims of the 
Wsuima incident, and a total of £6,500 to be paid by England for the loss 
of the Sergent Malamine, 

2. Great Britain and Holland. — The Netherlands Minister in 
London having, at the beginning of 1901, informed the British Govern- 
ment that, inasmuch as the Netherlands were not a party to the frontier 
dispute between Great Britain and Venezuela, the Dutch Government 
could not consider itself bound by the award of the Paris Arbitration 
Tribunal so far as it related to the Anglo-Dutch frontier, the dispute 
was, in consequence, a year later, referred to King Emmanuel of Italy as 
Arbitrator, and is still pending. 

3. Portugal and the Congo Free State. — The delimitation of the 
boundary between the Portuguese Congo and the territory of the Congo 
Free State was referred to a Joint Commission, the Portuguese members 
of which left Lisbon in May, 1901, to join the Free State Commissioners 
who started from Antwerp. 

4. Italy and Peru. — A dispute regarding the interpretation of Article 
10 of the Commercial Treaty of 1874 between these countries was in 
May, 1901, submitted to M. Winkler, President of the Swiss Federal 
Tribunal, as Arbitrator. His award has not been given. 

5. Great Britain and Germany. — As the result of Conferences held 
in Berlin, and as fixed by Clause V. of the Treaty of November 14, 1899, 
between these two countries for the settlement of the Samoan and other 
questions, a Mixed Commission was appointed to fix the frontier line 
between the Gold Coast and the Hinterland of Togoland in West Africa. 
The Commission left on October 16, 1901, and the conclusion of its 
work, " which was conducted with the utmost cordiality on both sides," 
was announced in November, 1902. 

6. Great Britain and Brazil. — The dispute regarding the Guiana 
Boundary, which has been dragging on since 1842, and in connection 
with which the British proposal of Arbitration was accepted by the 
Brazilian Government on March 8, 1899, was formally submitted to the 
Arbitration of the King of Italy, by a Convention signed at London, 
November 6, 1901. The case is still proceeding. Sir Kennell Bodd, on 
behalf of the British Government, and Senhor Nabuco, Special Envoy of 
Brazil, having presented their respective cases to the King. 

7. France AND Morocco. — The delimitation of the frontier between 
Morocco and Algeria was entrusted to a Joint Commission, the Moorish 
members of which " arrived at Tangier, November 26, 1901, on board the 
Baahir from Mazagan, en route to the scene of their labours." 

8. Great Britain and Turkey. — The demarcation of the Aden- Yemen 
Boundary — a question of the Hinterland in that region — on the proposal 
of the Porte was referred in November, 1901, to a Joint Commission 
which has been pursuing its task amidst great difficulties and inter- 
ruptions. The end of its labours is not yet. 

9. Great Britain and France. — A J oint Commission to delimit the 
frontier between the French Colony of the Ivory Coast in West Africa 
and the British Colony of the Gold Coast as far as the ninth parallel, as 
fixed by the Niger Convention (June 14, 1898), was appointed in Novem- 
ber, 1901, M. Maurice Delafosse being the chief of the French section, 
and Captain Watherston, B.E., of the Enghsh. Their work was 
concluded, and Captain (now Major) Watherston landed at Plymouth on 
his return, June 21, 1902. 

10. Great Britain and Italy. — Outstanding differences between 
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these two countries were referred to a Mixed Commission appointed by 
a Convention, signed April 16, 1901. This met in Bome on November 8, 

1901, and reached a settlement of all questions pending on the matter of 
the frontiers, and of customs, posts, and telegraphs. This settlement as 
regards the frontiers was amended by a Convention between Great 
Britain and Italy, signed May 15, 1902, concerning which, Signor 
Prinetti, the Italian Foreign Minister, stated in the Senate on June 18, 

1902, that " the recent Anglo-Italian Convention settled in a manner 
satisfactory to Italy the question of the frontiers towards the Egyptian 
Soudan and Ethiopia, and in such a way that the relation with the 
neighboti/ring countries has become more cord^aU^ 

11. Great Britain and Nicaragua. — In December, 1901, the 
Appellate Division of the Supreme Court of Nicaragua sustained the 
decision of the Arbitrators, who decided that the English Company, 
which had obtained the concession to the exclusive steam navigation of 
the San Juan River and Lake Nicaragua, had forfeited its rights. 

12. Germany and the Congo Free State. — A Joint Commission 
was also appointed this year to survey the territory in dispute between 
Germany and the Congo Free State in the region of Lake Kivu. This 
Commission, in October, 1902, forwarded a map to Europe, embodying 
its labours up to date and including the district north of Tanganyika. 
It expected to complete the entire work in about six months, after 
which a Conference would be held, composed of representatives of 
Belgium and Germany, to settle the delimitation of the respective 
frontiers. It is still at work. 

13. United States and Salvador. — On December 19, 1901, a 
protocol was signed, submitting to Arbitration the claims of the 
Salvadorian Commercial Company for damages arising out of alleged 
appropriation of rights by the Government of Salvador. The Arbitrators 
chosen were Chief Justice Sir Henry Strong, of Canada, Chief Justice 
David Castro, of Salvador, and the Hon. D. M. Dickinson, of Detroit. 
Their Award, given in May, 1902, was in favour of the American 
Company, and was given by a majority of the Arbitrators, the Salva- 
dorian Member of the Court, Dr. Pacas, dissenting, whereupon he arose 
in court and denoimced Sir Henry and Mr. Dickinson, the American 
member, for treating him and his country with the grossest unfairness. 
Sir Henry, it is said, personally, resented the attack. The incident, if it 
proved anything, shows the extreme undesirabUity of including citizens 
of either of the contending States in the composition of the Court to 
which their dispute is referred. 

A despatch from Washington, August 18, 1903, stated that in this 
case a compromise had been reached. The Government of Salvador 
was not satisfied with the Award of the Arbitrators, and objected to pay 
the fuU amount, of 523,178 dollars, given to the Salvador Commercial 
Company. This further emphasises the moral. 

1902, 

14. Sweden and Norway. — l?he question of a separate consular 
organisation for Norway was raised by the Norwegian Storthing as long 
ago as 1891, and has since been the subject of burning controversy. It 
was referred in January, 1902, to a Joint Commission consisting of two 
Swedish members — Baron de Bildt and M. Ameen, and two Norwegian 
members — M. Christophersen and M. Ibsen. The report of this Com- 
mission affirmed the possibility of establishing two separate consular 
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•services, though the Swedish members expressed their opinion that an 
organisation of this kind would involve many serious difficulties. 
Ultimately both parties agreed to reconunend, as a basis for fined 
■settlement, that separate consular services should be established. 

15. France and Vbnbzubla. — By a protocol of February 19, 1902 
(published in the Jov/mal Officiel), the question of indemnities, claimed 
by French subjects for losses sustained in Venezuela, was submitted to 
two Arbitrators respectively appointed by the parties, and third, Senhor 
Leon y Castillo, Spanish Ambassador to France, chosen jointly by them. 
In February, 1903, a new protocol of reference was signed, thus bringing 
France into line with the other Powers, and making this one of the 
remarkable series of Arbitration Agreements into which Venezuela has 
•entered, and which are now in operation. 

16. Great Britain and Germany. — The work of delimiting the 
British and German Boundaries in Uganda, to the west of Lake Victoria, 
was in March, 1902, submitted to a Joint Commission, which left Europe 
in July, 1902. The two British Commissioners were Major C. Delme 
Badcliffe and Major B. G. T. Bright, C.M.G., who was second in 
command of the two Anglo- Abyssinian expeditions under Major H. H. 
Austin. The Commissioners reached Mombasa in August, where they 
were to meet the German Commissioners. The Commission has not yet 
reported the conclusion of its labours. 

17. United States and Mexico. — This, known as " The Pious Fund 
•Case," was Hhe first submitted to a Tribimal of the Permanent Arbitra- 
tion Court at The Hague. The Agreement of Beference was dated 
May 2, 1902 ; the Arbitrators chosen were Lord Justice Sir Edward Fry 
and Professor de Martens (by the United States), and Professor Asser 
snd Jonkheer de Savomin Lohman (by Mexico), and these selected 
Dr. Matzen, of Copenhagen, as Umpire. The first meeting was held 
•September 29, 1902, and the Award, in favour of the United States, was 
given on October 14, 1902. The Court decided that the claimants were 
•entitled to a permanent annual payment of 43,050*9^ dollars (jS8,610) ; 
that as the award was binding upon both parties, the arrears should be 
paid in full, and that the payment of the fixed amount should thereafter 
be made annually. The arrears amounted to 1,420,082*67 dollars (i.e., 
JE284,016). The Court further decided that the payments should be 
made in Mexican currency ; but the depreciation in the value of silver 
(which is the currency of Mexico) is such that the payment yields in 
United States dollars only half the amounts named. 

18. France and Tripoli. — The frontier relations of these two Powers 
became exceedingly strained, and for some months their troops con- 
fronted each other. ** At length," says the Times, of May 10, 1902, 
" a Joint Commission was appointed to delimitate the frontiers, and the 
incident ended, the French troops being gradually withdrawn." This 
•case furnishes an instance of the way in which the principle of Arbi- 
tration is making steady and often silent progress. 

19. Great Britain and Ethiopia. — A Treaty for the delimitation of' 
the boundary between the British Soudan Territory and Abyssinia was 
signed at Adis Ababa, May 15, 1902. By Article 2 of this Treaty a 
Joint Boimdary Commission was appointed to delimit and mark the 
boundary on the ground. The English members of this Commission, 
under Mr. Archibald Butter, left England in August, 1902, and on 
August 5, 1908, he reached home again, after completing the work 
entrusted to the Commission. 

20. Italy and Ethiopia. — By Article 1 of an Annex to the above 
Treaty of May 15, 1902, it was also agreed that **the line from the 
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jiiDction of the Setit and Maieteb to the junction of the Mareb and Mai 
Ambessa shall be delimited by ItaUcm and Ethiopian delegates, so that 
the Canama tribe belong to Eritrea." 

21. Great Britain and Bussia. — A dispute arose (March 12, 1901), 
between the British and Bussians at Tientsin over some land which wa» 
claimed by the Tientsin-Pekin Bailway Company. In July it was 
referred to their consuls in Tientsin, who selected Mr. Detring as^ 
Arbitrator. He gave his final Award on July 2nd in favour of the 
British Bailway Company. 

22. Italy and Guatemala. — In June, 1902, it was announced in the 
Press that Italy and Guatemala had submitted to the Arbitration of 
M. Emile Loubet, President of the French Bepublic, the difference that 
had arisen between them on the subject of the interests of certain 
Italian emigrants, and that M. Loubet had consented to act as 
Arbitrator. 

28. Austria and Hungary. — A dispute, which had caused trouble 
for several centuries, between Galicia and Hungary, in regard to the 
possession of territory around Lake Meerauge, on the frontier, in the 
district of Upper Tatra, was, in June, submitted to an Arbitration 
Tribunal, presided over, as Umpire, by Dr. Jean Winkler, President of 
the Swiss Federal Tribunal. Its Award was given in September, in 
favour of Galicia. 

24. Great Britain and Newfoundland. — ^An Arbitration of a semi> 
private character has taken place between the Government of Newfound* 
land and a public company represented by Mr. Beid, the public works 
Contractor, who owned the railway, mines, telegraphs, and steamships^ 
respecting the latter' s contract and concessions. The Arbitration Court,, 
which was presided over by the Hon. Alfred Lyttelton, K.C., as Chief 
Arbitrator, met in September, and by its Award, on October 8th, settled 
all the difficulties on the most satisfactory terms, and so ended a con- 
troversy which had raged for four or five years to the great injury of the 
colony. 

25. Great Britain and France. — By Article 6 of the Niger Conven- 
tion (June 14, 1898) the contracting parties agreed to appoint a Joint 
Commission to delimit the Northern frontier of Northern Nigeria from 
the Niger to Lake Tchad, in continuation of the work already begun by 
the Joint Commission of 1900. The British Commissioners, Col. G. S. 
Elliott, B.E., and Lieuts. Foulkes and Frith, left Liverpool on October 4,, 
1902. The work of this Commission is still proceeding. 

26. Japan v. Great Britain, France, and Germany. — The levying 
of a house tax on the subjects of these countries in Japan, the legality 
of which was questioned by the holders of perpetual leases, gave rise to 
a great controversy. By a protocol signed in Tokio on August 28th, 
published September 28th, the question was submitted to the permanent- 
Court at The Hague. The Arbitrators chosen are Count Montono,. 
Professor Renault, and M. Gram. 

27. BussiA AND Turkey. — A Beuter's telegram to the Press in 
December, 1902, announced that "a Turco-Bussian Commission had 
been formed to adjudicate on various Bussian claims, comprising the 
indemnity to be paid for losses sustained by Bussian subjects during the 
Busso-Turkish war, numerous pending legal matters, and other questions 
affecting their interests." 

28. Great Britain and Liberia. — The delimitation of the boundary 
between Sierra Leone and Liberia is at present being carried out by 
a Joint Boundary Commission — the British members of which/ Capt^ 
Pearson, B.E., and Lieut. Cox, B.E., and their companions, left> 
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Liverpool on December 20th last. The Commission is fast completing' 
its task. 

29. On December 30th last Reuter*s Agency reported from Paris that* 
the Governments of France and Guatemala had agreed in principle to- 
submit to The Hague Court of Arbitration a claim brought against the 
latter by a French subject, who in 1896 and 1897 had carried out impor- 
tant works for Guatemala, and that negotiations were actively proceeding 
for the drafting and signature of the necessary Agreement. But in March 
the Foreign Minister, M. Delcasse, announced in the Chamber ot 
Deputies that France and Guatemala had agreed to refer the dispute^ 
to The Hague Court. 

30. Argentine and Chili. — The actual demarcation of the boundary^ 
between the two Republics was by the terms of a protocol, signed May 
27, 1902, in anticipation of the Award of King Edward VII. in the- 
Arbitration then pending, referred to a Mixed Commission, composed of- 
M. Bertrand, the Chilian technical expert, and others, under the super- 
vision of Colonel Sir Thomas Holdich, the British Commissioner in that' 
Arbitration. M. Bertrand left England on November 27, 1902, and Sir* 
T. Holdich on the 5th of the following month. The Commission is now 
at work, 

1903. 

31. Bolivia and Peru.— An Arbitration Treaty relating to the 
boundary between these two countries was signed at La Paz on January 
2, 1903, appointing the Argentine Government as Arbitrator. The sub- 
mission to Arbitration was alluded to by the Peruvian President in his- 
opening speech to Congress on July 28, 1903, as having been made. 

32. San Domingo and the United States of America. — At the- 
beginning of the year the Dominican Government and the American- 
firm of J. Sala & Co. agreed to submit to Arbitration the claim of that 
firm, amounting to 215,000 dollars, for payment of supplies furnished to- 
the late President. The firm selected as Arbitrator Mr. Frederick Van 
Dyne, Assistant Solicitor in the United States Department; and the 
Government of San Domingo the Bolivian Minister at Washington. 
The case is suh judice. 

33. Austria and Turkey. — On January 9, 1903, the Sultan of 
Turkey finally sanctioned the " compromis " arrived at between the- 
Oriental Railway Company and the Turkish Government for the sub- 
mission to Arbitration of a number of questions outstanding since 1888. 
These were submitted to a Mixed Tribunal for Arbitration. The result- 
is not known. 

34. San Domingo and the United States. — A telegram from San 
Domingo, received at New York, January 28, 1903, stated that the pro- 
posal of the American Minister to refer the disputed claims of the San 
Domingo Improvement Company of New York to International Arbitra- 
tion had been accepted. The claims amount to about five million* 
dollars. Further particulars have not been received. 

36. Persia and Afghanistan. — Lord G. Hamilton made a Ministerial, 
statement to the Commons in March last, to the effect that, in accord- 
ance with the sixth article of the Treaty of 1857, Major MacMahon, at 
the head of a Joint Commission, had just proceeded to the Seistan.* 
frontier to settle certain disputes which have arisen between the 
Afghans and Persians in regard to irrigation and boundary rights. The^ 
latest news is to the effect that Major MacMahon's Boundary Com- 
mission was on the Afghan Boundary of Seistan making preliminary 
surveys, and that it was causing great uneasiness in Eussia. 
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86. Persia and Belughistan. — The Secretary of State for India, 
replying in the House of Commons during the month of March to a 
question respecting the above Commission, stated that Major MacMahon 
had also been instructed to take the opportunity of demarcating in con- 
junction with a Persian Commission a portion of the Perso-Beluch 
frontier, which was settled but not actually demarcated by a Joint 
Anglo-Persian Commission in 1896, but regarding which some misunder- 
standing has recently arisen. 

37. Great Britain and Germany. — In January, 1903, the British and 
German Governments despatched to West Africa a Mixed Commission 
to demarcate the boundaries between their territories south of Lake 
Tchad, as laid down by the Anglo-German Agreement of 1893. The 
British Commissioner, Lieut. -Col. L. C. Jackson, R.E , the German 
Commissioner, Capt. Glauning, and their respective staffs, left England 
on the Or on on January 17th. The work is still in progress. 

38. Great Britain and the United States. — On January 24th was 
signed a Treaty appointing a Mixed Commission to determine the 
boundary between the Dominion of Canada and the territory of Alaska. 
The Commission appointed is on the lines of the provision made In the 
5th and 6th clauses of the Anglo-American Arbitration Treaty of 
January 11, 1897, and consists of six. members without an Umpire. 
It is now sitting. 

39. Venezuela v. Great Britain, Germany, and Italy. — By Article 
5 of identical protocols between Venezuela and the three Powers engaged 
in the recent blockade and bombardment of her coasts (but to which it 
is provided other interested Powers may make themselves parties), 
it was agreed that the question of their preferential claims should be 
referred to a Tribunal of The Hague Court ; these were signed at mid- 
night on February 13, 1903. They were followed by others, signed on 
May 7th, fixing the terms of the reference, and agreeing that the 
Emperor of Bussia should appoint the Tribunal from the members of 
the Permanent Court at The Hague. These protocols actually constitute 
three distinct references, though treated as one ; in fact more than three, 
as other interested Powers have made themselves parties. 

Professor Matzen, of Copenhagen, who was selected by the Tzar a 
member of The Hague Tribunal, being a Danish subject, was compelled 
to decline, inasmuch as Denmark was one of the interested parties. 
For the same reason Dr. Lardy, Swiss Minister in Paris, who was also 
chosen by the Tzar, was compelled to decline, Switzerland being also 
interested. 

The Arbitrators ultimately appointed by the Tzar, and definitely 
adopted by the contending parties, were M. MuraviefiF, Professor 
Lammasch, and M. de Martens. 

The protocols signed on May 7, 1901, provided both for the reference 
of the preferential claims to a Hague Tribunal, and also for the appoint- 
ment of Joint Commissions at Caracas, for the examination and 
settlement of the respective claims. These Commissions were in each 
case to consist of two members, appointed by Venezuela and the 
opposing Power respectively, and a third, to act as Umpire, who should 
be appointed as arranged in each. The Agreements were as follows (see 
Also No. 15) : — 

40. Venezuela and Great Britain. — The Umpire to be chosen by 
President Roosevelt, who appointed Mr. Frank Plumly, of Vermont. 

41. Venezuela and Germany. — The Umpire to be chosen by 
President Roosevelt, who appointed Mr. Fred. W. Holls, who has since 
■died. 
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42. Venezuela and Italy. — Mr. F. W. HoUs was also appointed hy 
President Roosevelt for this Commission. 

43. Venezuela and the United States. — The Umpire to be chosen 
by the Queen of the Netherlands, who appointed M. Barge, ex-Governor 
of Cura^oa. 

44. Venezuela and France. — Queen Wilhelmina also appointed, in 
this case, M. Filz, formerly President of the High Court of the Dutch 
East Indies. 

45. Venezuela and Spain. 

46. Venezuela and Belgium.— The Queen of the Netherlaiida 
appointed M. Filz as Umpire. This Commission has already completed 
its work, and M. Filz has given his decision (September 11th), condemn- 
ing Venezuela to pay the Belgian Waterworks 10,000,000 francs. 

47. Venezuela and the Netherlands. — Mr. Frank Plumly wa& 
appointed Umpire by President Roosevelt in the case of this Tribunal. 

48. Venezuela v. Sweden and Norway. 

49. Venezuela and Mexico. 

50. Great Britain and Portugal. — The boundary of the kingdom- 
of Barotzeland in South Africa was in March referred to an ^glo- 
Portuguese Commission for delimitation, this Commission having the- 
power to appeal to an Umpire in the event of the two branches of the 
Commission being unable to agree. Since then King Emmanuel of Italy 
has been appointed Arbitrator, and the question of the delimitation of 
Barotzeland, concerning which a dispute is said to exist, has been 
submitted to him for Arbitration. 

51. Great Britain and Afghanistan. — The question of strained 
relations which exist between the tribesmen on either side of the frontier 
has been referred to an Anglo-Afghan Commmission which has met on 
the borders of the Kurram Valley. The British representative on the- 
Commission is Mr. John Stuart Donald, C.I.E., and the Amir's is Sirdar 
Gul Mahomed. Their decision has not been given. 

52. Turkey and the Powers. — The members of the Arbitration 
Commission appointed by the Mazbata of May 14. 1903, to consider 
the question of increasing the rate of interest on the Ottoman Public 
Debt, being equally divided, and so unable to reach a decision, in May 
last elected Lord Alverstone, the Lord Chief Justice of England, as 
additional Arbitrator to give a casting vote. The documents were- 
despatched on June 22nd to London, to be communicated to Lord 
Alverstone, who thereafter gave his award in favour of the increase. 

53. Great Britain and India. — A question of the increase of pay of 
the British soldier in India, and the proportion of the cost which should 
fall upon India, having arisen between the Secretary of State for India, 
the Government of India, and the War Office, it was on April 3rd, 1903,. 
also referred to the Arbitration of the Lord Chief Justice (see No. 27, 
White Book 237), who on May 4th gave his award that the whole addi- 
tional pay be borne by the revenues of India. 

54. Great Britain and China. — A ministerial statement in the House 
of Commons, by Lord G. Hamilton, Secretary of State for India, 
announced that on June 3rd last the Viceroy of India, under instructions 
from His Majesty's Government, had informed the Chinese Government 
that Colonel Younghusband, CLE., had been appointed British Bepre- 
sentative on the Tibet- Sikkim Commission for the settlement of frontier 
questions. The Chinese Government had previously appointed Mr. Parr, 
of Ya-tung, and Ho Kwang-shi, on the staff of the Imperial Chinese 
Resident at Shasa, as Chinese Commissioners. These appointments 
were in pursuance of a Convention signed at Calcutta, March 17, 1890. 
The matter is therefore in progress. 
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C. — Pbojected OB Proposed Cases. 

In addition to these 54 authenticated cases in the three 
years, there have been several instances in which Arbitration 
has been projected, or proposed, or agreed upon in principle. 
I mention them for what they are worth. Like drifting 
straws they show the course of the current. 

1. A despatch from Washington early in 1901 stated that Mr. Hay 
:and Lord Laiisdowne had decided upon the sending of a new Commission 
to establish the boundary between Washington State and British 
Columbia, and to locate the forty-ninth parallel by scientific observation. 
Like the anticipated close of the Anglo-American High Commission's 
prolonged vacation, however, nothing seems to come of it. 

2. The appointments of other proposed Commissions to deal with 
various points of difference between the two countries, such as the 
question of warships on the Great Lakes and other matters, are said 
to be waiting for the disposal of the Alaska Boundary Question. 

3. Proposals for submitting the question between China and the Powers 
of the Chinese indemnity to the Arbitration of The Hague have been a 
subject of diplomatic correspondence for the last eighteen months, and 
it is stated that, as long ago as last November, the American Govern- 
ment, at the request of China had invited the other Powers to join in the 
reference to the Hague Court. As in other instances, the Powers have 
shown no alacrity in doing so. 

4. Advices from Honolulu, dated February 24, 1903, state that the 
• Governor's recent message to the Hawahan Legislature suggested the 

appointment of a Commission to investigate the claims of the BEmsH, 
made on account of alleged imprisonment during the revolutions of 1893 
and 1895, and that it was also suggested that these claims should be 
referred to a Tribunal of The Hague Court. 

5. It was stated by the West African Mail, in May last, that the 
French Government had agreed, in principle, to a request for Arbitration 
made by the British Government, in the matter of the treatment to 
which British merchants had been subjected in the French Congo. This 
was confirmed by Lord Cranborne, who, replying to a question in the 
House of Commons on August 12th, said that the negotiations were still 
in progress. 

6. The Government of Korea, in June last, is said to have proposed 
to Russia the appointment of a Joint Commission to deal with the boim- 
dary rights claimed by the latter. 

7. The Matin, in June last, published a statement of Baron van 
Eetvelde, Secretary of the Congo Free State, in regard to the Con- 
vention concluded with Great Britain on May 12, 1894, in which he 
said: "We ask for the carrying out of the Convention. We are ready 

. . . .to submit the question to Arbitration. We have proposed this, and 
we persist in it, hut hitherto the British Government ha^ not accepted 
the proposaV Negotiations are still proceeding on the subject. 

8. In Article XIII. of the New British Treaty with China, Great 
Britain agrees to join in a Commission to investigate/ the Missionary 
question in China, such a Commission to be formed by China and the 
Treaty Powers interested. 

9. The Acre Boundary dispute between Brazil and Bolivia was, it 
was announced, on the authority of the first-named — ^the BraziHan 
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"Minister for Foreign Affairs — on July 12th last referred to a Joint Com- 
mission, of which Baron de Rio Branco, Mr. Buy Barboza and Mr. Assis 
were appointed members. Later news, however, was to the effect that 
the Acre quarrel was settled ; the latest (Bio de Janeiro, September 26th) 
is to the effect that " it is probable that the Acre Territory dispute will 
be submitted to Arbitration, owing to the difficulty of reaching an 
arrangement as to the exchange of territory between Brazil and 
Bolivia." 

10. But the most notable case of proposed Arbitration in the period 
under review is that of the formal application made by the Bobbs to the 
Permanent Bureau of The Hague Court for compulsory Arbitration 
between them and the British. The Administrative Council, however, 
at its first meeting, on November 20, 1901, declared itself incompetent 
to recognise the Boer appeal for intervention. 

II.— STANDING COUETS. 

The cases here tabulated, occurring as they do in such a 
short period of time, show to what an astonishing extent 
Arbitration is estabUshing itself in the practice of nations. 

These, however, are all isolated instances — cases ad hoc. 
There are, besides, various standing Courts and Commissions 
which embody the principle of joint reference, and form, as 
it were, transitional organisations, which, without being 
•considered arbitral, are yet preparing the way for the estab- 
lishment of Permanent Arbitration, and leading up to it. 

Such are the Mixed Tribunals in Egypt to the prolongation of 
which for the usual period of five years the Powers have just agreed. 
They deal with civil actions between persons of different nationalities or 
between natives and foreigners, and to some extent with criminal 
offences of foreigners. The Council of Administration at Constanti- 
nople, which has just come into prominence in connection with the 
Ottoman Debt and the case lately decided by Lord Alverstone, is really 
a standing European Commission of liquidation, and is so described. 
'The International Financial Commission, established at Athens, and 
consisting of delegates representing Germany, Austria, Hungary, France, 
Great Britain, Italy, and Bussia. is a similar institution. The Inter- 
national Court of Appeal at Alexandria is another instance of inter- 
national co-operation of a permanent character for legal purposes. In a 
cruder form the same arrangement exists in the New Hebrides, which, 
as far as regards the protection of life and property, are under a Mixed 
Commission of English and French naval officers on the Pacific station. 

Many other instances might be furnished, not exactly of 
the progress of Permanent Arbitration, but of that inter- 
national co-operation, and, sometimes, combination, which, 
as some of us believe, is surely, if insensibly, leading up to a 
universal juridical order, and preparing that International 
Society in which law and reason shall take the place of the 
brute unreason of war. 
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The Hague Coubt. 

From this standpoint the superlative achievement of the^ 
last century was the work of The Hague Peace Conference,, 
and the signing and ratification of the Treaty formulated by 
it. And the most significant occurrence of the present, 
century is the actual creation and constitution of the Per- 
manent Arbitration Court at The Hague, and its inaugura- 
tion, which took place on May 18, 1901. The significance 
arises from the fact that now, for the first time in the history 
of mankind, we have a permanent organisation for the 
rational adjudication of the differences that inevitably arise 
between nations. It is the opening of a new era in the 
affairs of the world. My report, also, must take note of the 
fact that notwithstanding the reluctance of rulers to curtail 
their freedom in regard to the " sport of kings," and to sur- 
render, possibly, some of their cherished powers, and in 
spite, too, of the coldness and frowns of its somewhat un- 
natural parents, the Court lives, has begun its operations,, 
and has already proved its efficiency. 

The significance of the achievement at The Hague is 
increased by another movement which may be described as 
complemental. In the autumn of 1900, following the initia- 
tive at The Hague, the Spanish-American nations — that is 
to say, the majority of those nations which were not included 
in the Peace Conference at The Hague — held a Conference 
of their own at Madrid, where they formulated, and, on 
November 18, 1900, adopted, a valuable project of Arbi- 
tration. This Conference, however, proved to be only 
preliminary to another, which was formally opened in Mexico- 
on October 22, 1901. The "Pan-American Conference,** 
instead of creating a co-ordinate Court of Arbitration, which 
it was quite at liberty to do, gave its unanimous adherence 
to the Hague Convention. The adhesion of the civilised 
nations was rendered complete by the accession of Korea to- 
the Convention in August, 1902. Thus a universal Federa- 
tion for Arbitration and the pacific settlement of inter- 
national quarrels has been formally established ; it now 
remains for the signatories to fulfil their Treaty obligations.. 

III. — New Tbeaties. 

This, perhaps, is not so simple and easy a task as may 
be generally anticipated. Still, many of them are doing it 
as they have opportunity. General Treaties of Permanent. 
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Arbitration have already been sought by France, and 
obtained with Holland, Sweden, and Norway, and are 
being sought with Italy and others. On October 3, 1901, 
Dr. Gobat proposed in the Swiss National Council the 
introduction of an Arbitration Clause in all Treaties of 
Commerce, providing for reference to be made , to The 
Hague Court, and the Chamber adopted his proposal 
unanimously. The Danish group of the Inter-Parliament- 
ary Union continues its propaganda in favour of the inser- 
tion of a similar clause in all future Treaties or Conventions 
with Foreign Powers. In the Norwegian Storthing the 
same question has been pursued with equal vigour, and a 
decision of the Council of State, on April 15th last, on the 
subject was forwarded to the Foreign Minister for commu- 
nication to Foreign Governments. The Dutch and German 
Governments have signed a Treaty relating to the construc- 
tion of submarine cables in the Pacific Ocean, in an article 
of which it is stipulated that all the differences which arise 
out of the Treaty shall be referred to TKe Hague Tribunal. 
A Treaty containing a similar clause has been signed at 
Washington between the United States and Denmark, and 
another between Persia and Mexico, concluded May 14, 1902^ 
but published March 17, 1903, also provides for Arbitra- 
tion. The General Treaty between Chili and the Argentine 
has already been noticed ; and the Governments of Peru and 
Bolivia have signed a protocol submitting to Arbitration 
all questions jjending between their respective countries. A 
Central American Court of Obligatory Arbitration has been 
installed at San Jose, Costa Eica. As early as March 11, 
1902, the Minister for Foreign Affairs in Madrid announced 
that the Spanish Government had signed Conventions for 
Permanent Arbitration with Argentina, Bolivia, Colombia, 
Guatemala, Mexico, Paraguay, Salvador, San Domingo, and 
Uruguay, and that other Conventions were to follow with 
Peru, Honduras, Costa Eica, and Venezuela, the final 
appeal in each case to be to The Hague Court. Mexico 
on January 29th, 1902, concluded a similar Treaty with 
Argentina, Bolivia, Guatemala, Paraguay, Peru, Salvador, 
San Domingo, and Uruguay, which would be operative as 
soon as any three of the States had completed it by ratifica- 
tion. More than that number have done so. 

rV. — ^POPULAE AND POLITICAL MOVEMENTS. 

The recent successful meetings of the Inter-Parliament- 
ary Union in Vienna recalls the fact that a new Inter- 

3 
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Parliamentary group, numbering nearly 200, has, during 
the past year, under the leadership of Baron d*Estournelles 
de Constant, been formed in the French Chamber of 
Deputies, including some of its most prominent members. 
Perhaps the most striking instance of the enormous 
progress of Arbitration in the present century is to be found 
in the expressions of popular sentiment, which have been 
lately increasing both m volume and velocity, notably 
in France. The Agent of the Peace Society in Paris, M. 
Vasseur, in carrying out the work organised by it at the 
time of the last Exhibition, in 1900, reported that he found 
an astonishing amount of Peace sentiment among the 
people of that city. That has since manifested itself 
throughout the country. Baron D'Estoumelles de Constant, 
who has been indefatigable in his endeavours to defend 
The Hague Court against the indifference, and worse, of 
the Governments which called it into being, has also taken 
a prominent part in the popular movement. With others, 
he has made a vigorous campaign in France in favour of The 
Hague Court, although his main efforts have been in 
political circles, with results that are matters of general 
information. The movement in favour of Arbitration, and 
especially of a closer union between France and Great 
Britain, has spread throughout France. The General 
Councils (Conseils-Generaux) of Ardeche, Aude, Basses- 
Alpes, Charente-Inferieure, Cher, Doubs, Eure-et-Loir, 
Haute-Loire, Haute- Vienne, Ille-et-Vilaine, Indre-et-Loire, 
La Eochelle, Lot-et-Garonne, Lozere, Mame, Oise, Sarthe, 
and other places, have unanimously passed votes in favour of 
M. d'Estoumelles de Constant's proposal for the conclusion 
of General Treaties of Arbitration between the Powers 
which signed The Hague Convention, and especially 
between Great Britain and France. At the recent meet- 
ings in Rouen it was publicly stated that out of 61 of these 
Councils, 60 had adopted such resolutions, and that, in the 
case of the one forming the exception, 9 voted for and 9 
against the resolution, the Chairman giving his casting vote 
against. Numerous other bodies, municipal and otherwise, 
have done likewise ; international visits, such as that of the 
Souvenir Normand to Sussex, and the visit of the Franco- 
Scottish Association to Lyons, Grenoble, and the South 
of Prance, have been organised. All of these attest the 
widespread, the unprecedented interest in International 
Arbitration, and the desire for international Amity and 
Peace. 
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This popular movement on the EngHsh side has also 
feeen most satisfactory. The nation rejoiced in the recep- 
ition accorded to its King in Paris, and Londoners received 
President Loubet, during his return visit, with equal 
fervour to that shown by the Parisians. 

The subsequent visit of the French Inter-ParHamentary 
<3-roup to London was of a less public character ; but at 
the banquet given in the House of Commons in their honour, 
the heads of both the historical political parties vied with 
•each other in the expression of pacific and friendly' 
sentiments. 

Notes on the Barclay Project. 

• 

There remains to notice that more personal propaganda 
in favour of a Treaty, variously described, between the two 
nations, with which the name of one of our colleagues is 
prominently associated. The success of this movement, as 
springing from, and giving expression to, the desire on both 
sides for a more cordial rapprochement between the nations, 
has been such as to give us all unfeigned satisfaction. 

At the same time the method proposed — especially as it 
received at Glasgow the sanction of this Association, and 
has since been put forward in its name, thus implicating all 
of us more or less — demands careful criticism, and, it may 
be, personal protest. I am, myself, in entire agreement 
with the end proposed ; I differ as to the means, and also 
from the reasons assigned for them. 

In the first place, I would point out with regard to it 
that the ground of advocacy has been shifted. At first it 
was advocated that a " General Treaty of Arbitration 
between France and Great Britain — a Treaty having for 
its object the peaceful settlement of all differences between 
England and France, to be followed, it was suggested, by a 
similar one between Great Britain and the United States, 
s& the beginning of a series between groups of the other 
civilised Powers of the world — should be formed on the 
model of the Anglo-American Treaty, which was signed at 
Washington on January 11, 1897, but not ratified. This, it 
will be remembered, was the point of the Chairman's speech 
;at Glasgow, where a resolution, practically to this effect, was 
^opted. 

To this it was objected : — 

1. That what was proposed was not a Treaty of Arbitra- 
tion at all. Settlement by Joint Commission is not, strictly 
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speaking, Arbitration ; such a Commission is in reality a. 
diplomatic, not a judicial bodj'^ ; — 

2. That this proposal could not succeed except at the 
expense of The Hague Convention and The Hague Court, 
the former of which had been already ratified by all the 
signatories and adhered to by all the civilised nations of the 
globe, and the latter* had been actually estabUshed. For, it 

.was pointed out, Article 1 of the Treaty proposed as the 
model, provided ** that the High Contracting Parties agree 
to submit to Arbitration in accordance with the provisions, 
and subject to the limitations of the Treaty, all questions 
in difference between them which may fail to adjust 
themselves by diplomatic negotiation." It was the merest 
truism, therefore, that every Treaty formed between any 
two States on this model would withdraw from the purview 
of The Hague Court "all the questions in difference between 
them." 

3. It was further objected to the proposed scheme that, 
inasmuch as all civilised Powers were signatories of The 
Hague Convention, and that this new proposal was to the 
effect that Treaties on the proffered model were 'to be 
formed between them in groups of two or three, at 
least 903 new Treaties would be required to cover the 
international area already reached by that Convention. 
This, as would be seen, was a mere matter of arithmetical 
combination (of the number [43] of the adherent States),. 
and reduced the proposal to an absurdity, or, what 
amounted to the same thing, an impracticability. 

4. It was urged also, that, inasmuch as the signatories of 
The Hague were bound, morally at least, by the obligations 
they had entered into, no new Treaty was admissible except 
such as completed The Hague Convention, by providing for 
Obligatory instead of Optional Arbitration; and, secondly, 
there was no reason for supposing that any new Treaty 
would hold the signatories more effectively than the one. 
which would be practically set aside. 

5. And, lastly, in reply to counter-objections, it was 
argued that whatever the Conference at The Hajgue in- 
tended by Articles 16 and 19 of its Convention, it could 
not possibly advocate what was inconsistent with itself, and 
that, even if it anticipated the creation of co-ordinate 
courts — which is doubtful — it necessarily assumed that 
these would be consistent with itself, and not contradictory 
and destructive. 

Afterwards the ground was shifted, narrowing the pro- 
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posal to Articles 6 and 7 of the Salisbury-Cleveland Treaty, 
which, it was alleged, ** dealt with a class of cases of a more 
•delicate kind,'' viz., "territorial claims, and questions of 
principle of grave general importance, affecting national 
rights " ; for these, it was claimed, "the procedure provided 
by the proposed Treaty was that of conciliation.'* By the 
revised terms of the propaganda, therefore, the proposal 
now is that the new Treaty advocated between the two 
countries (and presumably between other countries) is a 
Treaty of " Conciliation," based on Articles 6 and 7 of the 
Anglo - American Treaty (Salisbury - Cleveland Treaty) of 
1897. Let us consider it as such. 

My objections to it are the following : — 

1. It aims at providing, in certain specified cases, a 
substitute for, and so dispensing with. Arbitration. It thus 
contradicts both the 16th Article of The Hague Convention, 
and, what is of more consequence to us here to-day, the 
fundamental principle and primary object of this Associa- 
tion, which declares its ** principal object to be Arbitration 
as a means of settlement of all differences between nations." 
It was in harmony with this principle that Mr. Henry 
Bichard, in a paper read at the Conference of the Associa- 
tion, at The Hague, in September, 1875, said, " What we 
contend for is Arbitration as a substitute for war. We 
must therefore never forget that Arbitration is an alterma- 
tive, and that, in judging of its fitness or wisdom, we must 
always do so in comparison with the other side of the 
alternative." 

2. But the proposal under discussion offers this substitute 
for Arbitration on the ground that ** the substitution of 
Arbitration for war, as the last word amongst nations, must 
be put aside as an idle dream.'' This we do not for a 
moment admit. The last word amongst nations has not yet 
been spoken. Meanwhile, Arbitration has proved itself 
very far indeed from being " an idle dream." Again, I say, 
the statement is contradicted by the fundamental principle 
of this Association, and further, it is not in accordance 
with fact. 

3. Neither do we admit that only minor cases of 
difference are suitable for reference to ordinary Arbitration, 
as represented by The Hague Court, as has been stated, and 
that there are "cases of a more dehcate kind, viz., territorial 
claims and other questions affecting national rights," which 
are not suitable for such reference. Are claims of property, 
and questions affecting personal honour and rights, excluded 
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from the ordinary law courts, as unsuitable for treatment 
there? The instances I have furnished show that ''terrL-- 
torial claims '* are amongst the most suitable for reference 
to Arbitration, and that their settlement by it has given the 
utmost satisfaction. It may be well to contrast the course 
and the consequences of the settlement of '* territorial 
claims " in the case of the Argentine-Chile Arbitration with, 
the prospects of the Alaska Boundary Commission, which 
is an embodiment of the proposal made in this propaganda,, 
and a striking object-lesson of its working. The Presidential 
Message read at the opening of the Brazilian Congress in 
May, 1901, referred to the Guiana Arbitration award "o^. 
proving the efficacy of the principle of Arbitration.'' That 
was an Arbitration in regard to territorial claims, in which, 
the Award had just been given. 

Such instances may be multiplied ; for, notwithstanding, 
the land-hunger of the nations, they are amongst the most 
frequent cases of Arbitration. 

4. Then as to the other questions affecting national 
rights, I agree with Professor Westlake that there is no* 
reason whatever why all of them should not be referred to- 
Arbitration, and that it would be perfectly possible for any 
Court of Justice to decide such impartially. That opinioa 
is in harmony with the avowed principle of our Association.. 

6. As to the scheme itself. I consider it altogether 
unpractical. It proposes that '*any controversy which shall 
involve the determination of territorial claims shall be sub- 
mitted to a Tribunal composed of six Members," an equal 
number on both sides. It thus makes no provision to- 
secure a settlement, either by the appointment of an. 
Umpire or in any other way. As in the case of the 
Alaska Boundary Commission now sitting, it may therefoue 
mean '' that a failure to agree on a settlement is really the 
only prudent course open to the Commission." Professor 
Westlake says truly that in that instance *' odd numbers 
would have given a real Arbitration, although a private 
one. 

6. The principle of choice is not a good one. The chief 
consideration put forward in favour of the proposed Treaty 
is that the model clauses provide for ** a Commission com- 
posed of persons belonging exclusively to the two nations, 
themselves." This is another fatal defect. 

(a) ** Keep the foreigner out " is a seatiment wholly 
foreign to internationalism, which has xlo knowledge of 
foreigners. 
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(6) Moreover, it violates the wholesome legal principle 
that a man cannot be judge in his own cause, or— put more 
generally — adjudicator of his own quarrel. How it would 
work in practice is shown by the incident in the American- 
Salvador Arbitration, to which I referred in passing. 

(c) A Joint Commission may be suitable in such cases as 
the demarcation of a boundary, or others in which the 
decisions have been already made, and the lines of action 
already agreed upon and fixed. Otherwise it could only 
indulge in diplomatic bargaining and haggling. Its members 
may even be chosen for their cleverness in chaffering, or 
boldness in bluffing; or because their opinions are already 
known, and they **can be depended on.'* That is not the 
sort of thing that, as practical men, we can advocate, or 
even endorse. 

(d) Again, however excellent and suitable the class from 
which it is proposed to select these diplomatic agents, there 
is a manifest inconsistency in first deciding that certain 
classes of difference are not suitable for judicial treatment, 
and then providing that their settlement shall be wholly 
confined to ** judges '* or "judicial officers." 

7. Then, lastly, the crowning condemnation of the 
scheme is the statement that, **A Commission so con- 
stituted is a guarantee to the general public that no vital 
national interest would be imperilled by considerations of 
abstract justice, or on purely humanitarian grounds." 
For some of us maintain, as the very breath of our being, 
that no vital national interest is ever "imperilled by 
considerations of abstract justice or on purely humanitarian 
grounds " ; but, on the contrary, that it is the absence of 
these that is fatal to the vital interests of a nation, and, in 
its ultimate result, even to continued and vigorous national 
existence. 

While, therefore, we heartily support any and every 
means, of bringing the nations together, and of helping 
them to understand each other better, as practical men, we 
must dissent from this proposed scheme, and from its 
adoption, as inimical to the progress of Arbitration, and 
also — for that reason and even because of the very emphasis 
it places upon " national rights " and " national honour," so 
strongly deprecated by Professor Westlake as "one of the 
greatest mischiefs working among nations, which we must 
do our best to extirpate," and which, I will add, is the very 
soul of the old war system — as inimical to the progress of 
Peace itself. 
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Conclusion. 

The practical issue of this paper has been well suggested 
in a letter of Baron D'Estournelles de Constant ; indeed, it 
could not be better expressed, if it be understood as applying 
to all nations instead of two only. 

"Our present policy,** he writes, ''must be as clearly 
defined as our former policy was obscure, in order that 
public opinion may follow and facilitate its progress. It 
has three essential objects: — First, the conclusion of a 
Convention for Arbitration ... in conformity with Article 
19 of The Hague Agreement ... a Convention at once 
reasonable and restricted, similar to those negotiated or 
concluded between England and the United States, the 
Argentine Eepublic, and Italy. There would, however, be 
this difference, that, The Hague Tribunal being now 
organised, the Convention in question would take that 
circumstance into account, and would put an end to the 
boycotting from which it suffers. We do not want a sham 
Treaty of which the effect would be to minimise instead of 
to vivify the work of The Hague. That would be no more 
acceptable to public opinion than to ourselves. 

" Secondly, that Convention once signed, the English 
are anxious to come to terms with France and Eussia, to 
restrict the crushing burden of the naval expenditure of the 
three Powers. I have received, both verbally and in writing, 
categorical assurances to that effect. 

** Thirdly, already, and as early as possible, it has become 
urgent to bring aboat an amicable settlement of all the 
differences which Diplomacy for the last twenty years has 
exerted its efforts to evade, and which several times have 
been on the point of causing a war disastrous for both 
countries. There will be plenty of new difficulties. Let us 
get rid of the old ones." 

To this I add my humble endorsement in the words of 
an old, quaint. Masonic formula: " So mote it be,** and that 
speedily. 

At 11.45 the Conference suspended its sitting, and the 
members proceeded on board the steamer ^meraude, on 
the invitation of the Municipality of Antwerp, to take part 
in an excursion on the river Scheldt. 

The sitting was resumed at 4.30 in the rooms of the 
Cercle Artistique, the Peesident in the chair. 
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THE MONEOE DOCTEINE APPLIED TO 
INTEENATIONAL AEBITEATION. 

A paper contributed by Mr. Fredebicr Cunningham 
(Boston, Mass., U.S.A.), was, in Mr. Cunningham's absence, 
read by Mr. E. W. S. Cox-Sinclair, Barrister-at-Law, of 
London, as follows : — 

The Monroe Doctrine Applied to International 
Arbitration. 

That the attitude of the civilised world to-day is favour- 
able to International Arbitration, and opposed to war for the 
settlement of differences between nations, can hardly be 
questioned. The practical question is how to abolish war 
and substitute arbitration or law ; this, up to this time, has 
been the great and insurmountable difficulty. 

It is desired in this paper to suggest that since the 
establishment of the Tribunal at the Hague, and the ratifica- 
tion of the Convention by all the Great Powers, and the 
virtual acquiescence of the Great Powers in the Monroe 
doctrine, as shown in the case of England, Germany, France, 
and Italy by their behaviour in the recent Venezuelan 
imbroglio, the subject may be approached from a different 
standpoint, and that we may hope for further important 
advances toward International Arbitration, if public opinion 
is only stimulated and informed. 

We now have a tribunal, so constituted as to inspire 
confidence, but no nation is obliged to resort to it, and in 
times of heated controversy between nations, their inchna- 
tion is to fight rather than arbitrate, but in times of peace, 
when reason prevails, calm judgment always decides in 
favour of arbitration as the best mode of settlement. How 
to induce the nations to forego war and to ask the court to 
decide the controversy, has always been, and is to-day, the 
stumblingblock in the way of arbitration. 

It seems that the Monroe doctrine may help us to 
answer this question. 

The Monroe doctrine or declaration, much talked of, 
sometimes derided, much misunderstood, and much per- 
verted at the present time, was in its ancient form simple, 
sensible, and original. It was a declaration to the world by 
the United States that the American continents were not to 
be considered as subjects for future colonisation by any 
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European Powers, and that any interposition for the pur- 
pose of opposing or controUing the destiny of the 
independent governments of America by any European 
Power, would be regarded as the manifestation of an 
unfriendly disposition towards the United States. By 
that simple declaration and corresponding action when 
necessary, showing that the United States was in earnest 
about it, many wars have been averted in North and South 
America, and not one war has been caused. 

Now every war is a detriment, not only to the nations 
engaged in it, but also to those who are not, because when 
men are withdrawn from production and property is 
destroyed, and commerce is interdicted, the whole world is 
poorer. If no cotton is produced in the United States, or if 
no sugar is produced in Cuba, the whole world feels it. 
Moreover, the constant occurrence of breaches of the peace 
between nations necessitates enormous expenditure for 
national defence far beyond what would be necessary for 
police protection, just as the feudal system, before law got 
control and order was enforced by it, made every city a 
walled one and every baron a military chief. 

It is the right, therefore, of every nation to insist that 
unnecessary wars shall cease (and in my opinion if un- 
necessary wars cease we shall never see another). As 
a concrete example of the exercise of this right, take the 
case of Cuba, where the United States said to Spain that 
the abhorrent conditions which had existed there for three 
years could no longer be endured, and demanded that she 
retire from the island, and leave the government and control 
to the Cubans : or take the case of Venezuela and England, 
where the attitude of the United States induced England to 
submit promptly to arbitration the questions pending be- 
tween her and Venezuela as to the boundary line between 
Venezuela and British Guiana. Breaches of the peace 
between nations are just as detrimental to the interests of 
the world and of the nations not involved in the quarrel as 
are breaches of the peace between individuals to society and 
to individuals who are not immediately concerned in them. 
Yet society and every individual has a right to interfere 
between the combatants in a street brawl to prevent a 
breach of the peace. If then the right exists, there are only 
reasons of policy to prevent its exercise. The United States 
have declared it to be their interest, and have felt and 
shown themselves strong enough up to this time to prevent 
wars of conquest in the Western Hemisphere by the 
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European Powers, but as yet no Power has taken this stand 
in the other hemisphere. 

Now let us suppose that England and the United States, 
being the two nations having the largest amount of foreign 
commerce, and for that reason the two nations most deeply 
interested in preserving universal peace, should make a 
general treaty of arbitration, agreeing to submit all diffe- 
rences arising between them of whatsoever kind or nature to 
the Tribunal at the Hague, and should invite all the other 
Powers who had ratified the Hague Convention to join 
them in that treaty, and in that treaty should declare some- 
thing analogous to what President Monroe did in his 
message to Congress of December 2, 1823, namely, that the 
occasion has been judged proper for asserting as a principle, 
in which the rights and interests of the signatory Powers 
are involved, that breaches of the peace of the world are 
detrimental not only to the nations engaged in them, but to 
all nations : that the lands of the nations now assuming and 
maintaining an independent condition are henceforth not to 
be considered as subjects of future colonisation or conquest 
by any other Power : that the signatory Powers would con- 
sider any attempt by any Power to extend its dominion to 
any of the lands of another Power now existing in an in- 
dependent condition, as dangerous to their peace and safety, 
and any interposition for the purpose of opposing such other 
Power, or of controlling its destiny, as the manifestation of 
an unfriendly disposition towards the signatory Powers. 

But it may be objected that such a supposition is not 
admissible, because it would be impossible to get England 
and the United States or any of the Great Powers to agree 
to submit all differences to the decision of a court; that 
questions involving their sovereignty, vital interests, or 
honour would never be submitted. 

It must be observed that we have begun by eliminating 
all questions of sovereignty and territonal integrity, by 
agreeing in our proposed treaty that these are to remain 
as they are at the time of making it, and what other matters 
can be considered as so vital that they could not safely bje 
submitted to an impartial court? The usual answer is. 
Questions of honour. That is something high-sounding and 
something vague, and therefore something hard to deal 
with, but it has been dealt with in such an admirable and 
forcible manner by that distinguished lawyer and broad- 
minded and eloquent man, Mr. Frederic E. Coudert, of 
New York, in an address on International Arbitration before 
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the Union League Club of Chicago, that perhaps I may be 
^allowed to quote a part of it. 

"A nation's honour, I would venture to say, is never 
•compromised by temperance nor injured by forbearance. 
A nation's honour is not served by rash counsels, nor by 
violent impulses recklessly indulged in. It is indeed a frail 
tbnd deUcate possession if it cannot live in an atmosphere of 
peace ; it is a dangerous one if it is tarnished by friendly 
discussion and a disposition to hearken to the voice of 
justice. National honour may perhaps shine all the brighter 
when a great nation is slow to admit that her just dignity 
may be imperilled by the act of others. The honour of a 
nation is in her keeping, not in that of her neighbours ; it 
cannot be lost save by her own act. To preserve her 
honour should be her main object and purpose, but she 
should not readily believe those who tell her that by hard 
blows alone may its integrity be protected. A nation's 
honour consists in fidelity to her engagements, in carrying 
out her contracts in spirit as well as in the letter, in paying 
her just debts, in respecting the rights of others, in promoting 
•the welfare of her people, in the encouragement of truth, in 
teaching obedience to the law, in cultivating honourable 
peace with the world. 

** How can our national honour be so grievously invaded 
that there can be no room for remonstrance, no time for 
discussion, no opportunity allowed the aggressor for amend- 
ment ? Spain within a few years o£fended Germany most 
grievously and, it was said, insulted her flag, but Germany 
nevertheless arbitrated with Spain and allowed the Pope to 
•decide the question at issue. Has Germany's honour suffered 
thereby? We seized British ships in the Behring Sea and 
condemned them in our ports — a most grievous insult 
according to the sensitive and self-constituted custodians 
of British honour — but Great Britain adopted peaceful 
counsels and a wise court heard, examined, and decided the 
case without any apparent injury to British honour. Why 
is war a more reUable defender of our national honour than 
arbitration ? Readiness to fight may prove that our country 
is not afraid to fight, but the world knows that to-day and 
needs no proof. War may prove that we have a gallant 
people behind our Government ready to spend life and 
fortune for a good cause, but the world knows that of old. 
Why renew the proof? War may show that our financial 
resources are practically inexhaustible, and that we are able 
to build and buy the most approved engines of destruction. 
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but that too is of public notoriety. Let us not call witnesses: 
where the facts are conceded, nor embark upon expensive 
methods to satisfy the world of what the world is already 
quite convinced. 

"As with men, honour means pride unembarrassed by 
scruples, so it may be with a nation. The standard with 
men differs according to latitude and surroundings, to social 
institutions and traditions, to civilisation, religion, and 
many things. Men resort to the shotgun, the revolver, the 
bowie-knife, or the club to heal or defend their honour, and 
lose it as often as they mend it. The effort of civilisation 
has been for years to teach them that violence is not the 
safest champion of offended dignity, that the methods of 
the bravo, the manners of the ruffian or the tyranny of the 
bully may best be dealt with by a firm court and an officer 
of the law. Why should nations be prompt to seek redress 
through force, so long as reason may be heard and reason's 
voice is still respected? " 

Arbitration is available and practicable even where 
national honour is concerned. Now that we have an 
established tribunal of arbitration, and have had a demon- 
stration of what a declaration by one powerful nation 
against armed interference with other states in the Western 
Hemisphere can do in the way of maintaining peace, is it 
idle to hope that before long we may get at least two 
powerful nations, one in each hemisphere, to make a similar 
declaration for both hemispheres which would have equally 
happy results ? 

It would not perhaps be necessary for the Powers making 
the declaration to agree by treaty to submit all questions 
arising between them to arbitration ; it might be sufficient, 
in order to prevent wars between other nations, simply to 
make the declaration above recited, but all must agree that, 
in order to prevent wars between themselves and give their 
action the appearance of good faith and to their declaration 
the force of a good example, it would be better for the 
signatory Powers to begin by making a general treaty of 
arbitration between themselves. 

Grrant, however, that all this is impossible, yet I am 
inclined to believe that if the United States alone should 
declare that their Monroe doctrine should apply to the other 
hemisphere as well as this, and that they would regard it as 
an unfriendly act for any power to engage in war without 
submitting the questions of difference between it and the 
other contending Power to the decision of the Hague ^ 
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Tribunal, it would practically have the same effect the 
world over that the Monroe doctrine now has in maintaining 
peace on the American side of the water. 

Such a declaration would not require the United States 
to interfere if they did not wish to ; it would simply give 
notice to the world, as did the original Monroe declaration, 
that they might interfere on either side and in any way and 
at any time they wished to, and it would have such a deter- 
rent effect by reason of its uncertainty and the possibility of 
the great power of the United States being thrown upon one 
side or the other of the controversy, that nation's would 
think twice before going to war ; in most cases where they 
think twice war is avoided now. 

Such a declaration by one or more powerful nations would 
not result in immediate disarmament, but as time went on 
and law and order among nations became the habit, dis- 
armament would be the final result, just as in civilised 
states individuals are no longer armed. 

Eemove the necessity for arms, and arms will surely be 
discarded. So long as barbarous nations exist, it will of 
xjourse be necessary to maintain a force in arms to keep 
them properly in check, as for instance in the recent 
outbreak in China ; but easy means of communication are 
rapidly destroying barbarism, and every day the necessity 
for an armed force for this purpose will grow less. 

The reason of course that the United States has been 
able to make the Monroe declaration effective is that their 
power is so great on the American side of the water ; on the 
other side of the water conditions would be wholly different, 
and its effectiveness much less certain ; but if the United 
States could get a strong European Power to join them in 
;;such a declaration, or if having made such a declaration they 
maintained it with proper moderation, impartiality, fairness, 
and in a disinterested manner, the public opinion of the 
world would applaud and uphold them. It would not be 
long before other nations would join them in the movement. 

The great obstacles in the way of a better understanding 
between nations have been distance, lack of conamunication, 
.difference of language and difference of customs ; distance is 
being rapidly annihilated, communication is becoming enor- 
mously easier, and these two things will finally bring in 
their train assimilation of language and customs all over 
the world. In this way public opinion will also be civilised 
And enlightened all over the world, and arbitration and 
reason will surely be substituted for brute force. 
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The Great Powers have always had rulers and statesmen 
brave enough to declare war. Let us make every effort to 
educate public opinion all over the world, so that we may 
finally get rulers brave enough (and it is a much higher and 
finer kind of courage), backed up by public opinion, to 
declare peace — that is, to have the moral courage to say, 
Law and not Force shall govern the world ; we will not use 
force, nor fight for any purpose except to maintain law and 
peace, and you others shall not ; for if you do, we shall fight 
to maintain law and peace, and shall use all our force for 
that purpose. 

Fredeeic Cunningham. 
Boston, U.S.A., July 14, 1903. 

Mr. Alexander : Messieurs, faisant suite au rapport 
presente par M. Darby, ce matin, je desire demander a 
la conference de renouveler la declaration cit6e dans ce 
rapport, faite par la Conference de Bruxelles a la fondation 
de cette Association, il y a 30 ans. 

Les membres ducongres saventque mon coUfegue et moi, 
nous avons eu le plaisir, pendant cette dernifere ann^e, de 
rediger pour la premiere fois et de publier le compte-rendu 
de ces deux premieres conferences, d'apres les notes et les 
compte-rendu contemporains que nous en avons pu trouver. 
II y a des lacunes ; mais j'espere que cette publication est 
neanmoins interessante, surtout au point de vue de la ques- 
tion de r Arbitrage International. 

Nous avons ete heureux de pouvoir de cette fagon rendre 
hommage k nos pr^curseurs, k ces hommes vaillants et forts, 
qui, il y a trente ans deja, osaient fonder cette association 
sur la base des grands principes de I'arbitrage international. 
Et je crois qu'il sera bon aujourd'hui, apres trente ann^es de 
travaux, d*exp6rience et de progres, malgr^ tout, de progrfes 
puissants pour Thumanit^ dans la voie de I'arbitrage, — de 
reprendre et de renouveler les declarations faites il y a 30 
ans. 

En faisant cela, je dois dire quelques mots des grands 
hommes, des hauts personnages qui ont illustr^ cette pre- 
miere reunion de notre association. 

Vous, Monsieur le President, vous avez deji nomm^ quel- 
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ques-uns de ces hommes. Permettez-moi d'ajouter a cette^ 
liste les noms de Bluntschli, de Mountague Bernard, de David 
Dudley Field, de Travers Twiss, parmi tant d'autres mem- 
bres eminent s qui ne sont plus. 

II reste encore dans nos rangs trois de ces veterans. A 
c6t^ de moi se trouve precisement son Excellence Don Arturo 
de Marcoartu, d'Espagne. 

Au milieu de nous figure, comme toujours, pour defendre 
cette noble cause M. Frederic Passy. Je viens du Congres 
de la Paix, a Eouen, qui s'est k peine termini ; je Ty ai ren- 
contre, defendant le grand principe de Tarbitrage. Nous 
comptons encore ^galement parmi nos membres M. le Sena- 
teur Pierantoni, de Rome. 

Je tiens a rendre hommage a un homme qui n^est plus 
des n6tres: mon ami feu M. Henry Eichard, qui a ete 
Tapdtre de Tarbitrage dans tous les pays de TEurope, qui 
a fait voter le premier, a Londres, une resolution parlemen- 
taire en faveur de Tarbitrage international et qui a plaide 
cette cause devant tous les pays de TEurope. 

Je suis heureux de vous informer que nous avons aujourd- 
'hui au milieu de nous la veuve de M. Eichard qui a ete 
longtemps la compagne de ses travaux et qui vient aujourd- 
*hui a cette conference, continuer, par sa presence, la tradi- 
tion, le souvenir d'un homme inoubliable dans les annales 
de notre cause. (Applause.) 

Je termine en lisant en frangais et en anglais la resolution 
que je propose a la conference. 

**La conference renouvelle la declaration faite par les 
eminents hommes d'etat, juristes et philanthropes qui ont 
fonde cette association a Bruxelles en 1873, dans les termes 
suivants : 

" ' Cette conference declare qu'elle considere Farbitrage 
comme le moyen essentiellement juste, raisonnable et m^me 
obligatoire'pour toutes les nations de terminer les diflferends 
internationaux qui ne peuvent ^tre regies par voie de nego- 
ciation. Elle s'abstient d'affirmer que dans tous les cas, sans 
exception, ce moyen pent etre applique ; mais elle croit que 
ces exceptions sont rares, et elle est d'avis, qu'aucun diflfe- 
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Tend ne doit etre considere comme insoluble qu'apres une 
exposition complete de Tobjet en litige, aprfes un delai suflS- 
sant, et apres qu*on aura epuise tous les moyens pacifiques 
de le regler.* '* 

Resolution courageuse alors! Resolution qui s'est jus- 
tifiee pleinement depuis. 

Je vous propose de continuer ainsi : 

**La conference se r^jouit de ce que les cas d'arbitrage 
solutionnes avec succfes ont augments consid6rablement en 
nombre et en importance pendant les trente ann^es qtli se 
sont ecoulees depuis lors, et en conclut que le r^sultat a 
pleinement justifie cette afl&rmation. 

" EUe constate avec satisfaction que, depuis sa demiere 
reunion, la convention de la Haye a re9U son application par 
rinstitution d'un tribunal arbitral qui a r^guliferement fonc- 
tionne. EUe espere que les autres puissances, signataires de 
la convention de la Haye, suivront Texemple des Etats-Unis 
et du Mexique en soumettant les conflits s'^levant entr'elles 
a la Cour de la Haye." 

** The Conference reaffirms the conviction expressed by 
the eminent statesmen, jurists, and philanthropists who 
founded this Association at Brussels in 1873 in the following 
terms : * This Conference declares that it regards Arbitration 
as a means essentially just, reasonable, and even obligatory 
on all nations, of terminating International differences which 
cannot be settled by negotiation. It abstains from affirming 
that in all cases, without exception, this mode of solution is 
applicable, but it believes that the exceptions are rare, and it 
is convinced that no difference ought to be considered in- 
soluble until after a clear statement of complaints and 
reasonable delay, and the exhaustion of all pacific methods 
of accommodation.' The Conference rejoices in the in- 
creasingly numerous and important cases of successful 
Arbitration which, during the thirty years that have since 
elapsed, have abundantly justified this declaration. It notes 
with gratification that since the last conference the Hague 
<]!onvention has been put into operation by the institution of 

4 
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a Court of Arbitration, which has h^rd and decided its first 
case. It trusts that the other Powers which were parties to 
the Hague Convention will follow the example of the United 
States and Mexico in referring differences between them to 
the Hague Court.'* 

His Excellency Don Arturo de Maecoartu (Madrid) : 
Messieurs, c'est pour moi un devoir, mais certainement aussi 
un grand honneur de vous adresser la parole pour appuyer la. 
proposition qui vous a 6t6 faite k Tinstant pour confirmer 
cette resolution que nous avions prise il y a une trentaine 
d'annees a Bruxelles, sur ce m^me territoire beige ou nous, 
nous reunissons aujourd'hui encore une fois apres. 
30 ans. 

Je ne vous cache pas. Messieurs, qu'en vous adressant la 
parole c'est avec une Amotion bien vive. C*est que je suis 
en meme temps tres fier au nom des personnes qui ont vote 
cette proposition qui, aprfes trente annees, vous est presentee 
au vote. 

Je me souviens tres bien qu'a cette 6poque, k la suite du 
concours que j'avais ouvert, un homme d'etat anglais avait 
dit dans son adresse qu*il faudrait au moins 25 k 30 ans 
pour obtenir quelque succes avec ces r^formes et ces id6e& 
nouvelles en Angleterre. Et il ajoutait : Si cela est le cas 
pour les affaires int^rieures du pays, nous devons supposer 
qu'il f audra certainement un delai infiniment plus long avant 
d'arriver a un resultat dans les affaires exterieures. Et 
voili qu'aujourd'hui nous sommes satisfaits. Nous voyons 
aujourd'hui discuter comme une chose n6cessaire et juste 
ce que des la naissance de Tlntemational Law Association 
a Bruxelles, les fondateurs de cette association, dont je suis 
tres fier d'avoir ete — ce que nous avons 6tabli comme une 
declaration de foi, comme un programme dans Tavenir. 

L'arbitrage international est possible ; Tarbitrage inter- 
national est pratiquable. 

Je dois rappeler encore ce que disait Mr. le docteur 
Evans Darby ce matin dans son excellent rapport, notamment 
qu'il a 6te vote a Madrid, dans le congr6s des peuples hispano- 
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am6ricains, des resolutions bien plus importantes que celle- 
ci ; mais je dois ajouter que cette demifere ^tait faite d6ji il 
y a trente ans. 

Enfin, je citerai aussi les resolutions du congrfes de T^tat 
de Massachusetts. 

Evidemment, comme il arrive toujours lorsqu'on veut 
introduire Tapplication de principes aussi g^n^reux et larges 
on peut s*attendre k des contrariet^s, mais nous pouvons 
consid6rer comme un grand honneur que des 16 Etats 
am^ricains qui ont pris part k ce congrfes, 15 ont vote 
Tarbitrage obligatoire sans exception. 

Eh bien, Messieurs, en presence de ce qui a &t& fait 
jusqu'ici, je suis d'avis que si Ton veut appliquer les principes 
de justice parfaite aux questions intemationales Tarbitrage 
doit ^tre obligatoire et sans exception. L'arbitrage ne sera 
pas sincere a moins qu'il ne soit conclu k cette condition 
absolue et sans exceptions possibles. 

Mais, aujourd'hui, mon d^sir s'accomplit. Cette declara- 
tion qui a 6t6 faite il y a trente ans d^ji, — et qui prouve 
Taudace de ceux qui ont ose la formuler k cette ^poque — 
actuellement, on Tadmet d6ji comme possible et on en 
discute Tapplication et la sanction k y donner. Alors qu*il 
y a trente ans tout le monde, tant le monde politique que le 
monde diplomatique, se moquait de nous, aujourd*hui on 
discute la formule, les conditions, les termes de Tarbitrage. 
Eh bien, Messieurs, j'espfere que nous arriverons un jour k 
Tarbitration obligatoire et que ce sera bient6t. 

Je le d6sire d'autant plus volontiers que Ton rencontre 
encore cet argument de la part de certains diplomates : A 
quoi bon ces questions d'arbitrage : les diflficult^s que vous 
r^soudrez de cette fa^on, nous pourrons les r^soudre tout 
aussi bien sans recourir k Tarbitrage. Si cela se fait, tant 
mieux ; tant mieux pour eux s'ils ne doivent pas recourir k 
Tarbitrage. Mais nous devons — puisque nous sommes ici 
une society pour la r^forme des lois intemationales — nous 
devons toujours soutenir avant tout les principes de la 
veritable justice et dtendre les moyens de conciliation k toutes 
les questions intemationales. 
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A quoi bon ces grandes armies ; k quoi ton ces sacrifices 
immenses que Ton demande aux peuples! en presence de 
Tarm^e du socialisme, je crois qu*il est temps que cette 
reforme s'accomplisse, car, sinon, tout tombera devant cette 
maree montante du socialisme qui engloutira tout. lis 
viennent avec le drapeau de la paix intemationale k la tfete. 
Ou bien le rfegne militariste sera termini, ou bien certaine- 
ment le parti socialiste dira que c*est seulement le socialisme 
qui pourra obtenir Tapplication de la justice pour tous les 
conflits intemationaux. 

Je ne veux pas retarder plus longtemps la discussion et 
je termine en appuyant de tout coeur la proposition de Mr. 
Alexander. 

Sir William Kennedy : Ladies and gentlemen, I desire 
to say a few words, because, although I do not propose in 
any way to amend the actual resolution which has been 
already placed before you, I should not like that resolution 
to be passed without stating for consideration some views 
of a qualifying tendency which may be entertained by those 
who, Uke myself, will nevertheless vote in favour of the 
resolution. It is a great function of an Association like this 
to keep in view a high ideal, and to work for a high standard, 
both in national and in international politics, but at the 
same time, while that is so, and while, in my opinion, also, 
the resolution is so framed as to permit of my supporting it 
fully, because there is a clause which states that we abstain 
from affirming that in all cases Arbitration ought to be 
obligatory, still there are those who, I think, will feel 
with myself that a high ideal ought always to be pursued 
with the full recognition of difficulties and exceptions. 
I think it is a mistake which very often recoils upon 
the authors of the best philanthropic schemes that they 
are intolerant intellectually, and intolerant sometimes 
morally, of those who fully recognise difficulties which 
ought to be recognised in order that any real, practical, and 
working solution of a great question should be attained. 
I think that intolerance, the determination at all hazards 
to neglect the facts of life, is a danger which is as 
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great in big questions as it is in the '.smaller ones of our 
everyday life. Now in this matter, while no one can 
delight more than I do in the glorious prospect of the 
substitution of peaceful Arbitration for War — a great, and 
a horrible evil, bringing much misery, with results which 
very often are productive of misery for generations to come, 
one must look at the same time at what Arbitration really 
means, unadorned with phrases that are apt to mislead 
dangerously from the right path to attain the desired end. 
Those of us who are lawyers perfectly understand Arbitration, 
The first thing is absolute freedom from interest on the part 
of the Arbitrator. However honest he is, however honour- 
able, no one would suggest that an Arbitration would be 
thoroughly satisfactory if there were an interest, however 
unconsciously entertained, by the person who is to 
arbitrate. 

Now let us look for a moment at the great European 
interests. I am not saying that anybody would accept the 
position of an Arbitrator who consciously had a bias on the 
one side or the other — God forbid. But at the same time 
if we recognise, as even a layman can (and a politician or a 
statesman recognises it far better), the intricacy of the 
complications in which European States are necessarily 
entangled, would any one say that in the present state of 
things it would be safe for a nation, on a vital matter, 
without reserve, to say that they had got an Arbitrator from 
any other State, who was not quite aware and conscious of 
the fact that the result of the Arbitration might much 
interfere with the interests of his country? It is no use 
neglecting such considerations. You cannot prudently throw 
them aside. I am not going to refer to any particular 
case, but we are all of us, living in Europe, conscious that 
the balance of things is so nice politically that if a serious 
question arose as to the change of Government of a province,, 
or of a city, it might be a matter about which we could not 
choose any other State to arbitrate without knowing that 
probably the interests of that State would be affected by 
the result of the Arbitration. I do not say that there may 
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not be, and are not, a large number of questions which 
can be dealt with without any such consideration at all. 
In regard to such questions, if, without Arbitration, they 
may bring war, by all means let us have Arbitration ; but 
there are vital questions — and here, with great respect, I 
differ from my friend Dr. Darby — upon which no self- 
respecting nation, at any rate at present, can be expected 
finally to submit the decision to any outside influence. 
I do not think in regard to them it would be right to bind 
a nation to abide by an Arbitration any more than in 
private litigation a lawyer would be justified in advising 
a chent to accept as final Arbitrator the most honourable 
man he knew, if he nevertheless must, if not personally, 
yet in his relations, be affected by the result of the Arbitra- 
tion. It appears to me that that is common sense. With- 
out any disrespect to the search for a peaceful result of all 
disputes, do not let us ignore that which, if we ignore it, 
makes practical persons say we are asking for that which is 
absurdly unreasonable. 

There is one other consideration also which makes me 
think that on the whole a great deal is to be said for the 
view which is expressed and proposed in the Anglo-American 
Treaty, Clauses 6 and 7, and it is this. It is all very well 
for Nation A and Nation B to say they will refer the question 
as to whether a Province or a City shall belong to A or B ; but 
what about the Province or the City itself ? That Province 
or that City may be allied by the dearest ties of historical 
association, by the closest familiarity, by language, by 
reHgion, or by any other of the great ties of life, and you 
are to say to a third person, or a third nation, or a tribunal 
appointed in any way you please — you are to say whether 
that City, or that Province, is to belong to A or to B. I 
say that the Nation with which this Province, or this City, 
is connected would not be worthy to be a nation if it 
consented, without the will of that Province, or of that 
City, to cede it without its consent to another nation at the 
bidding of the Arbitration of the most skilled lawyer or 
jurist in Europe. I confess I think these are considera- 
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tions which the very goodness of the desire of those who 
rseek arbitration sometimes tends to allow them to ignore. 
They lie near th6 foundation of that Monroe doctrine, on 
which we have heard a paper read to-day, and as to which I 
feel considerable sympathy, if I may say so, with the great 
American nation. There are national questions which it is 
impossible to agree to refer in an obligatory way. At the 
«ame time I quite think that it is impossible to lay down an 
arbitrary line of division. I agree there may be questions 
even of territory eminently fit for Arbitration. Whether 
A strip of land in Africa should belong to the Protec- 
torate of A, or the Protectorate of B, is a matter which 
I think most reasonable people would be very glad to 
have arbitrated upon by persons willing to undertake 
the Arbitration, and to take the trouble of getting at the 
iacts — ^just as much as a matter of money. I respect- 
iuUy submit to this assembly that it is impossible to deal 
with these questions as if on the one hand you could lay 
-down an arbitrary line as to what questions should 
be excluded from Arbitration, or on the other hand not 
to recognise that there are questions which ought to be ex- 
•<5luded, or at any rate which we must expect to be excluded 
before any nations will agree to an actual treaty; and a 
treaty is the practical end at which you are aiming. I 
take an illustration for the purpose of making my mean- 
ing clear. I take the first instance which our friend Dr. 
Darby has given at page 7 of the very interesting and 
important Paper which he has read, in 1901. The very 
distinguished statesman, Baron Lambermont, who was 
good enough to arbitrate on a question between England 
and France as to an incident in Africa, was dealing with a 
matter which we all hope should never in these days lead to 
war, and which, no doubt, he most satisfactorily and happily 
settled. But it is a very different thing to say whether 
£9,000 should be paid by France to the victims of the 
^* Waima " incident, or £6,600 should be paid by England 
for the loss of the Sergent Malaminey and to say that an 
island which has belonged to one country, which speaks the 
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same language, worships in the same form, and has all its 
connections and relations from history and from present 
association with that country, should be torn from it because 
of some legal point, by a jurist who is disinterested, but 
who thinks that on the whole, if he had to start from the 
beginning he would have had it so, I think we ought to 
realise that, and realising it we ought not to depreciate, as 
Dr. Darby has depreciated, the value of such schemes as 
that of the Alaska Commission. Our great object is to avoid 
war, and to do justice. I take it that that sums up the 
position : that we should avoid war, and do justice in inter- 
national disputes. What happens when you have an Alaska 
Commission? With all respect to my friend. Professor 
Westlake, I think he greatly underrates the value of such 
a Commission, for this reason. We know that in private 
life, and, I think, the same is true of nations, when you 
have once got round a table, and discussed your dispute 
with your opponent — and I think some lawyers will agree 
with me — you very often do not go into Court. If you do 
not discuss the thing beforehand you start your action and 
begin your fight, and when once in it, human nature is 
human nature, and you desire to see it fought out. But 
when you have three representatives of one nation meeting 
three representatives of another nation, it would be some- 
thing like a scandal if the thing could not he possibly settled 
when both parties definitely and deliberately thought that it 
was a matter which ought to be discussed with a view to 
settlement. The value of such a form of conciliation is 
immense. It enables the matters of difference to be con- 
sidered with all possible regard to humanitarian sentiments, 
and to those ideals without which humanity would not be 
worthy of the name. With great respect to Dr. Darby, I 
do not agree with his attacks on the Alaska Commission. 
Let me say in conclusion that these questions between 
nations strike me as not being questions which you can deal 
with as you could with a private matter. You must con- 
sider a great many things which are not pure law. The 
most eminent jurist in the world who found that a tract of 
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territory, if everybody had done justice 600 years ago, would 
have belonged to A, and who said, *'We will proceed 
to take it from B, who has had it 500 years,** would be doing 
the thing most in favour of war that any person could con- 
ceive. Therefore you do not want your jurist in all eases,, 
and it is in those cases I respectfully submit that we ought- 
to bear in mind the reservation which I do not think has 
been quite recognised by some, that we cannot treat those 
as strictly legal questions ; we must treat them as questions 
in which other than what is called a legal right comes in, in 
which, in fact, the best solution is very often '*give and 
take," for which no logical reason could be given, except 
good sense, and the desire for peace which ought, I hope, 
always to actuate those who have to deal with such serious 
questions as peace and war. (Applause.) 

Prince Cassano (Rome) : Messieurs, je crois que nous 
ne sommes pas ici une assemblee legislative et que nous 
pouvons done aller un peu plus loin dans nos resolutions. 

II est evident que si, il y a trente ans, on avait fait 
la proposition d'appliquer immediatement, comme on le fait 
aujourd'hui, on aurait traite pareille proposition d'absurdite. 
Mais les temps ont bien change depuis, et actuellement la. 
question se presente sous une toute autre lumiere. 

Nous n*avons pas a nous occuper ici de chercher des 
formes ou de nous embarrasser de trouver une formule,. 
comme feraient les membres d'une assemblee legislative^ 
nous pouvons done parfaitement negliger les details. Notre 
r61e est simplement d*etablir les principes, de prouver leur 
equite et a ce titre, je crois que la proposition de Mr» 
iUexander, telle qu'elle a ete presentee, repond beaucoup plus 
a nos espoirs et & nos aspirations que les amendements 
qu'on vient de defendre. 

II est evident que si nous etions une commission diplo- 
matique, nous nous occuperions beaucoup plus des amende- 
ments, mais etant donne que cela n*est pas notre rdle, je 
repete que j'appuie la proposition de Mr. Alexander telle^ 
quelle. 

The President : Nous ne sommes saisis jusqu'ici que de 
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!a proposition de Mr. Alexander, que je vais mettre aux voix 
si personne ne demande plus la parole.- M. Snape a la 
parole. 

Mr. Snape (Liverpool) said: I understand that the 
resolution which has been submitted is now under discus- 
sion, and after the masterly exposition of the difficulties 
associated with the question which we have had from Sir 
William Kennedy it may appear presumptuous on the part 
of such an humble member of the Association as myself to 
offer any remarks. There is a part of the paper which has 
been very much under discussion which I cannot allow to 
pass without some comment, and that is the part which 
refers to the project, the object of which is commended by 
Dr. Darby, the Treaty between England and France, which 
is almost from beginning to end condemned. I shall not 
take up the time of the Congress with repeating what I said 
at Havre, and at Eouen, but I must enter my protest 
against any Conference, the aim of which is to promote the 
adoption of Arbitration, or rather of the pacific settlement 
of disputes by other means than war, allowing this reso- 
lution to pass without entering some protest against the 
arguments of Dr. Darby. For the reason I have mentioned 
I shall not discuss them at length, much as T should be 
inclined to do so, but one observation of Dr. Darby, which 
appears at page 25, says that ** We must dissent from this 
proposed scheme.'* That "we," I presume, means this 
Conference. As one of those who do not dissent from this 
proposed scheme I object to being included in the number of 
persons who do. The scheme may not strictly be on the 
hues of International Arbitration. It may in some respects 
not rise to the ideal that we hoped would be practically 
applied from the Hague Convention, but it certainly does 
present, in my judgment, a manner of bringing England and 
France into closer relationship. It presents also a method 
by which future disputes will probably be avoided, and I 
think, therefore, instead of insisting that all the efforts that 
are made in this direction should come from the Hague 
Convention, we should rejoice by whatever means, and in 
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whatever way they come. There has grown up a disposi- 
tion to make the Hague Convention a species of shibboleth. 
Coming fresh, as I do, from the Inter-Parhamentary 
•Conference at Vienna, and subsequently the Peace Con- 
egress in France, there seems to be an idea that there is 
no salvation to be found by any nation from war except by 
going through the strait gates of the Hague Convention. I 
must enter my protest against such a view. My own 
opinion, and I trust it is the opinion of all friends of peace, is 
that we should rejoice in every effort that is being made, and, 
therefore, instead of depreciating in the slightest degree by 
airguing against the proposals of Mr. Thomas Barclay, we 
ought to welcome them, and welcome them all the more 
because of the high endorsement which they have received, 
oertainly in my own country of Great Britain. No effort on 
the part of peace has had such high influence accorded to it 
as that which Dr. Thomas Barclay, has made. He has, in 
Lancashire, the county to which I belong, been welcomed 
by the municipalities, by the Lord Mayors of the great 
■cities, and by the Chambers of Commerce. The same 
experience has been his in Glasgow and in London, and I 
think it will ill become this, or any other peace gathering, if 
we let it go forth to the world that we are not at one with 
the great commercial and other municipalities of the world 
in the desire to bring about this object to which Mr. Barclay 
has addressed himself; ^and I think if we cannot get it by 
our own ideal means, we should do so by the means which 
he has himself suggested. (Applause.) 

Mr. E. W. S. Cox-Sinclair : I assume that although the 
discussion is on this resolution it will not be out of order to 
refer to the questions raised in the Paper which Dr. Darby 
has read to the Conference. That has been the trend of the 
speeches up to the present moment. There are some con- 
siderations which I should like to lay before this Conference 
before it passes to-day's resolution. So far as the resolution 
is concerned I think it is one which should commend itself to 
every member of the Conference present, because it re- 
affirms the original attitude of this Association, and con- 
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secrates a tradition for the purpose of future effort in the 
same direction. But when it comes to a consideration of 
some of the matters which Dr. Darby's Paper has raised, 
and also to the view which has been expressed by the last 
speaker upon some of those questions, I venture to think 
that this Conference ought, before passing this resolution, to 
take into consideration some matters which have a bearing 
upon the question of general compulsory Arbitrations. The 
views which Sir William Kennedy expressed are those which 
I should venture, as far as my adhesion has any value, to 
commend to this Conference. Sir William Kennedy referred 
to the iniquity of jeopardising the interests of a particular 
portion of a State without reference to the opinions which 
that particular portion should be entitled to express on a. 
matter vital to its interests, and I should venture to think 
that that observation is pointed strongly when you take into 
consideration the question of the rights of Colonies, because 
in any Treaty of a general character for compulsory Arbi- 
tration a State automatically binds its Colonies to follow the 
reference to Arbitration, and to accept the Award which 
such an Arbitration Tribunal would bring into existence. It 
does often happen in the case of Colonies that the progress- 
of events in the development of the life of Colonies, brings 
about a state of things never contemplated by Treaties, 
brought into existence between the high contracting parties- 
before the Colonies themselves had a vital existence ; and I 
should venture to think that it would be an extremely 
dangerous matter by any general Arbitration Treaty to- 
agree to compulsorily refer any question which might come 
into existence as an issue between nations which might- 
vitally affect the interests of the Colonies of either of the 
high contracting parties. In addition to that there is this 
matter that I should like to bring before the Conference. 
There is a considerable practical difficulty in connection with 
general Arbitration Treaties, arising in this way. It is per- 
fectly impossible for two States to enter — as between them- 
selves — into an obligation to compulsorily refer all difl&culties- 
which thereafter may arise. It often occurs in the com- 
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plicated relations of the world that triangular disputes 
tmse. You may have a case where Country A and Country 
B have agreed — as between themselves — to refer a dispute 
in regard to which the vital interests of State C might be 
involved, and a compulsory reference of questions affecting 
the interests of a party, not a party to the contract, might 
be productive of great complication. There is a third con- 
sideration which I should like to bring before this meeting. 
Those who support the General Arbitration Treaties are 
accustomed to refer to historic instances of clauses in 
various Treaties between States. As far as my review of 
those instances can carry me those are where there was 
something in the nature of an alliance between the States 
entering into the Arbitration Contract, and the Arbitration 
-Clause was something in the nature of an agreement for 
co-partnership reference, and not in the nature of an agree- 
ment to refer disputes as between rivals, or possible rivals, 
in the commerce of the world, or the general relations of the 
world's traflSc. That being so, the analogy which is so 
often put forward in support of such General Arbitration 
Treaties as that which has been proposed between England 
and France fails, because you have to bring into the pur- 
view, not a question whether you should insert a clause 
between countries in alliance, but whether you should insert 
a clause of compulsory reference in regard to countries 
which are at the present moment in friendly competition, 
but which may in time be in relations not so friendly. 
There is only one other matter which I desire to bring 
before the Conference. I do not know that I should have 
troubled this meeting with it were it not for the fact that the 
last speaker has asked this Meeting in some shape to give 
something like a sanction to the proposal for the General 
Arbitration Treaty projected between England and France. 
I ventured to put it forward at a previous Conference which 
was held in London for the purpose of specifically con- 
sidering this question. It is this, that there is a danger 
with regard to General Arbitration Treaties because ques- 
tions of vital interest to the nations in dispute may occur 
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which have to be considered, and, as Sir William Kennedy 
said, there are questions of vital interest which no country 
will be content to leave to Arbitration. Supposing a Treaty 
is brought into existence which agrees in advance to com- 
pulsorily refer those matters, and supposing when such a 
matter arises that the pubhc irritation in a particular State, 
or in both States, is of such intensity that it is impossible to 
carry out the Treaty, then of necessity there is a breach of 
the Treaty which not only results in a cause of war, 
but which may, in the result, be the most deterrent thing 
for the cause of ultimate imiversal Peace Arbitration, which 
everybody who attends this Conference has really at heart. 
I have shortly expressed the views which occurred to me in 
connection with the Paper of Dr. Darby, and my desire is 
finally to say that in no possible respect do I differ from the 
resolution which Mr. Alexander has proposed. 

A Member : Je desire faire une simple question sur la 
port^e du vote a faire. Nous sommes ici en presence de 
deux propositions differentes. Devons-nous voter sur la fin 
du rapport pr^sente ce matin par M. Darby, ou 

The President: Pardon de vous interrompre. Nous 
sommes saisis d'une seule proposition. C'est celle que 
vous a faite tout k Theure M. Alexander en fran9ais et 
en anglais. Mais il n'y a pas d'autre proposition sou- 
mise au vote. 

Dr. W. Evans Darby : Mr. Cox-Sinclair has appealed 
to me with regard to the forming of Treaties in which 
Arbitration clauses appear. I think with him that, as a 
matter of fact, in most instances where they occur there 
has been a kind of alliance. In fact I think also we can see 
that the mere forming of such a Treaty is itself the creation 
of an alliance, if it did not previously exist. I am not 
tempted to occupy the time of the Conference by taking 
part in any discussion on the merits of Mr. Barclay's 
proposition. I have already said, I think, all that was in 
my mind to say on that subject. But I really must, I will 
not say enter a protest, which is a strong term, but express 
my dissent from the position taken by Sir William Kennedy. 
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I do not think he quite meant it. I appreciate as well as. 
any one the very masterly exposition he gave us, but surely 
it is not fair to say that if one person differs from another 
in opinion, and ventures to express his difference, even if it 
be the strongest expression of opinion, that is intolerant. If 
that applies to myself then I must really confess I am not 
conscious of any intolerance. I have my opinions, and I 
have expressed them, as our late great poet said an English- 
man had a right to do — that is, to say the thing he thought* 
I am sure that Sir William Kennedy did not mean that any 
difference of opinion meant intolerance. 

Sir William Kennedy ; Not in the least. 

Dr. W. Evans Darby : The same remark applies even 
more forcibly to what my friend Mr. Snape said. We are 
here to discuss these questions. We do not deal with them 
as personal matters. If I argue against a proposition by 
Mr. Thomas Barclay, or any one else, I do not wish to 
depreciate Mr. Barclay. I have the utmost admiration for 
him. We have been accustomed to meet for many years, 
and to discuss these questions. Personally I have been 
delighted with the success he has gained in reaching a body 
of men that we, Utopian people of the Peace movement, 
could hardly expect to reach — I mean the hard-headed, 
practical men of business whom he has succeeded in 
reaching, and I rejoice in his success. I do not wish to 
depreciate his propaganda by arguing against his proposals. 
But are we not here to discuss such questions? I should 
not think of entering upon a public propaganda in order to 
neutralise anything that Mr. Barclay has been doing. The 
remark might apply if I did. I think I would say to Mr. 
Snape, as I ventured to say before, that I hope he did not 
mean anything of the kind. 

Dr. B. F. Tbueblood : I had not expected to speak on 
this question at all, but I understand the programme to-day 
is so little advanced that the Paper I have to read will go 
over till the morning, and I should like to say a word or 
two on this subject. I certainly think that all the members, 
of this Conference will be willing to go as far in their 
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-declaration on this subject of Arbitration as the Confer- 
•ence went at its first Session thirty years ago. That 
is the proposition of Mr. Alexander, I understand, for 
which we should certainly all be willing to go. I cannot 
help but feel that the gentlemen who have spoken in 
opposition to the position taken by Dr. Darby have failed 
in a measure to comprehend the real point (excuse me 
if I speak plainly) of the objection to the Barclay 
scheme. None of us are opposed to Boards of Concili- 
ation. None of us are opposed to Commissions such as 
the Alaska Boundary Commission, if that is the best that 
<;an be had, and, as it probably was, the only thing that 
■could have been had in the relations at the time of Great 
Britain and the United States with regard to the Alaska 
Boundary question. Do not misunderstand me. The 
•question here is the question of a general permanent Treaty 
-of Arbitration between two great nations ; and while those 
two great nations in making a permanent general Treaty of 
Arbitration may very well provide, in cases of necessity, for 
Boards of Conciliation, or Commissions like that alluded to, 
it see^ns to me that the real point of the objection is that 
the Barclay proposition proposes to ignore practically 
wholly the International Court of Arbitration at the Hague. 
Now, is it wise at this late date for a Conference like 
this to recommend, however valuable it may be in a 
-subordinate way, to recommend in its entirety a scheme 
which will ignore, and ignore in all the years to come, 
until some other Treaty should be made, the permanent 
International Court of Arbitration which these two nations 
were among the foremost in creating ? That is the point of 
our objection. If into Mr. Barclay's scheme there could be 
put the distinct recognition of the Hague Court, and it 
■could be provided that in all possible cases reference should 
be made of all disputes between these two nations between 
which it is proposed to make a general permanent Arbitra- 
tion Treaty, and in cases where that was not possible that 
Commissions of Conciliation, or whatever you may please to 
oall such Commissions, should be provided for, that would 
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meet the case entirely. (Hear, hear.) What we object to, ■. 
now that the Hague Court is created, and created by these 
nations, is the practical ignoring for all time to come of this 
great tribunal. It is that which we think will prove, not 
exactly destructive, but deleterious, at any rate, to this 
Court which has already been set up. Let me say this : that 
it is not that we object to Commissions of Conciliation, not 
that we object to Boundary Commissions where the. judges 
are representatives of either side, and that is the best that 
can be had. I have learned, and could give my authorities 
for it, that in the case of the Alaska Boundary Tribunal, 
that was as far as the matter could have gone under the 
circumstances. We do not object to it. We approve of it, 
but what we do want is that the twenty-two Powers which 
have already ratified the Hague Convention, and appointed 
their Delegates, or Judges, in the Hague Court, should dis- 
tinctly recognise, and put into the forefront of all such general 
permanent Arbitration Treaties, the Hague Tribunal as the 
Court of resort in all possible cases of dispute between them. 
Mr. J. E. H. Gray Hill : This resolution is so skil- 
fully framed that every one, however divergent his views 
may be on particular points from those of others, will vote 
in favour of it ; but as the resolution really hides the diflBi- 
culty which divides us to a great extent, the President has 
very wisely allowed us to speak upon the points upon which 
we do not agree, instead of merely repeating those points 
on which we do agree. There are two schools amongst us, 
one which thinks that every dispute which arises can be 
referred to Arbitration, and another which thinks that there 
are certain serious exceptions which must be made in 
referring cases to Arbitration. I fully agree with every 
word which fell from Sir William Kennedy pointing out 
the difficulties with which we have to deal in those serious 
cases. What I am afraid of is that an injury may be done 
to the cause of Arbitration by attempting to make that 
compulsory which in its nature cannot be made com- 
pulsory. I think, and those who think with me think, 
that if you draw the bow too tight it will snap. I feel 

5 
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that the letter of Lord Alverstone, which was read thisi 
morning, really represents the attitude which we all ought 
to assume. He said he looked forward to some time when 
nations will.be willing to refer all disputes to Arbitration- 
He wisely added that he did not expect to live to see that 
time. That time may be a thousand years hence. We 
may move towards it, but we can only move slowly, step 
by step. What is proposed really by the extremists was 
brought to its logical conclusion by a suggestion made in. 
the paper of Mr. Cunningham, and that is that if necessary 
nations should go to war in order to prevent war from occur- 
ring, that they should go to war to compel Arbitration ; which 
seems to me to turn the whole matter into an absurdity. 
Let us move step by step. We might specify those things 
which can be referred to Arbitration. We might by way of 
exception specify those things which cannot be referred to 
Arbitration. Gradually you may diminish the extent of the 
circle, but to attempt now to create a system of universal 
compulsory Arbitration is to my mind an utter absurdity,, 
and will only do harm to the cause which we all have at heart. 

Mr. Cephas Brainbrd (New York) : My desire is 
simply to find out where we are to be if we pass the 
resolution? I do not understand it as going any further 
than the Association went thirty years ago — nothing beyond 
that. If I am right in this regard, I will vote for the 
resolution, as I would have voted for it thirty years ago.. 
I would vote for it, noting the exception which it contains,, 
which was adverted to by Mr. Justice Kennedy. In regard 
to the whole matter I quite agree with what he said, and I 
quite agree with the observations of Mr. Gray Hill, except 
this, that I do not know that I want any definitions. 
Somehow or other I am getting more and more afraid of 
definitions. I rather dislike them. We are not voting upon 
Mr. Barclay's plan at all, are we ? 

Sir Walter Phillimore : No. 

Mr. Cephas Brainbrd: And we are not voting upon 
Dr. Darby's criticisms upon that plan ? We have nothing 
to do with either the one or the other — and that is very 
good. I tried at Glasgow to prevent the Conference from. 
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taking action upon the scheme for an Arbitration Treaty 
between France and England. I, somehow or other, had 
an idea that it was not specifically our particular business, 
though I may be wrong about that. I regretted to see a 
leaflet placed under the cover of the Paper which was read 
by Dr. Darby referring to the Alaska Boundary Commis- 
sion. I hope he did not intend that as an endorsement of 
the quotations he ipakes. If he did not intend it for that 
I do not know what he put it there for.* I think it very 
unjust, or unfair, while a cause is under hearing, and able 
Counsel are engaged on the one side and on the other in 
arguing it, for any public character or any newspaper to 
make any demonstration upon the Court or Counsel. I 
think Courts have a right, in fairness and justice to them- 
selves, to consider the cases which are submitted to them 
without having anything thrown at them by way of 
suggestion that they are so pledged that they cannot decide 
fairly. And yet we must all acknowledge that an American, 
a Belgian, a Frenchmdiu, or an Englishman will un- 
doubtedly enter into the hearing of any great cause such as 
that before the Alaska Boundary Commission with some 
little inclination in favour of his own nation. 

The President : II r6sulte de la discussion k laquelle il 
vient d'etre proced^, que nous ne sommes ici en pr6sence 
que d'une seule proposition ; c'est celle de Mr. Alexander, 
qui vous a et6 lue tout k Theure en fran9ais et en anglais. 

Cette resolution me paralt de nature k recevoir un ac- 
cueil unanime. Elle pent ne pas r^pondre compl^tement aux 
desirs de tous, mais au moins, dans T^tat actuel des choses, 
elle r^pond k ce qui pent fetre esperi pour le moment. 

Je mets done la proposition de Mr. Alexander aux voix. 

Comme il n'y a pas d'opposition, je declare la proposition 
adoptee. 

The resolution was carried imanimously. 

The Conference adjourned at 6.15 p.m. 

"^ We learn from Dr. Darby that the paper referred to was enclosed by 
inadvertence, and without his personal knowledge. — Hon. Gen. Sees. 
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SECOND DATS PBOGEEDINGS. 

Wednesday, 30th op Septembeb, 1903. 

The Conference reassembled in the Cercle Artistique at 
10 a.m., the President taking the chair. 

Mr. Alexander read the minutes of the previous day's 
proceedings, which were approved and signed by the 
President. 

INTEENATIONAL AEBITEATION. 

M. GusTAVE Hubbard (Member of the French Cham- 
ber of Deputies, Paris) : Messieurs, k propos du procfes- 
verbal, j'ai demand^ k M. le President la permission de 
faire une communication qui, j'espfere, int^ressera la con- 
f^rence. 

Les discussions qui ont eu lieu hier sur les traites d*arbi- 
trage en g^n^ral, seront particuliferement profitables a nous 
autres deputes fran^ais. En ce qui me concerne, j'ai &te 
designe comme rapporteur de la commission chargee d'ex- 
aminer la petition des citoyens fran9ais demandant la con- 
clusion d'un traits anglo-fran9ais. Je remercie la conference 
de nous preparer le terrain par ses belles et fortes declar- 
ations. 

La Chambre frauQaise est trfes pr^te, je crois, k accepter 
comme utiles et profitables a la fois a la France et a 
rhumanite, les idees les plus larges et k s'orienter resolu- 
ment vers Tavfenement du regime juridique entre les nations 
civilisees. 

Au Congres de la Paix, nous avons vot6 deux resolutions 
en vue d'agir dans le domaine pratique. 

Ces resolutions, nous les porterons k notre Tribune. 
Nous serious heureux de les voir porter ^galement dans 
d'autres parlements, car si nous sommes en France un 
groupe de parlementaires trfes decides sur ces questions, il 
est indispensable que nos efforts soient secondes par les 
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efforts simultan^s et parallfeles de nos coUegues les juristes 
des autres parlements. 

La premiere resolution est con9ue dans Tesprit suivant : 
La Chstmbre invite le Gouvemement a se concerter avec les 
Gouvemements Strangers en vue de la limitation des charges 
militaires. 

Je n'ai pas besoin d*indiquer quels pourraient ^tre les 
immenses r^sultats d'un semblable accord. 

La seconde vise la formation d'une commission par le 
Gouvemement dans chaque pays en vue de preparer un 
projet de Code International. Les travaux preparatoires 
de ces commissions faciliteraient la formation d'une com- 
mission intemationale qui pourrait donner un grand elan 
a Tadoption des regies positives du Droit International. 

J*espere que les Gouvemements deviendront favorables a 
ce grand mouvement. Quant a la France, il faut souligner 
que le chef du Gouvemement, M. Combes, a la fin de son 
dernier grand discours politique, a non seulement annonc^ 
une politique r^solument et activement pacifique; mais il 
n'a pas craint d'^voquer clairement la perspective d'un 
tribunal international. 

Cette communication, je m'excuse de la placer i Toccasion 
du proces- verbal ; mais je tenais i vous affirmer que vous 
pouvez compter sur le concours devoue de la Nation et du 
Gouvemement fran9ais pour seconder votre immense effort 
vers le regne du Droit. 

Nous commen9ons a etre nombreux dans notre pays, les 
hommes politiques qui, sans s'arrfeter exclusivement aux 
passions electorales, cherchent k entratner courageusement 
les masses vers une ere de justice intemationale. Je suis 
heureux, au nom des travailleurs que je repr^sente, de vous 
remercier, vous les juristes scientifiques, de nous preparer les 
voies. Vos discussions th^oriques sont elevees et id^ales ; 
mais avec de la volonte et de la perseverance, nous y 
trouverons tons les elements necessaires pour modifier la 
vie pratique des peuples qui sont encore beaucoup trop 
souvent livr^s aux jeux de la force et du bon plaisir. 

Mr. J. G. Alexandee : May I say that I unfortunately 
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omitted, in speaking of those who founded our Association 
thirty years ago, to mention the name of Mr. Thomas 
Webster, Q.C., the father of our distinguished honorary 
president. Lord Alverstone. It is interesting to note that 
thirty years ago Mr. Thomas Webster maintained in the 
first Conference of this Association those very same 
principles and convictions as to the future success of 
International Arbitration which were expressed in the Lord 
Chief Justice's letter read to us yesterday by Mr. Justice 
Phillimore. 

On behalf of the Executive Council I have two or three 
communications to make. We have received a letter from 
the Secretary of the Committee on International Law of the 
American Bar Association, who is good enough to send us 
for information the Eeport of that Committee, presented at 
the recent meeting of the American Bar Association. Mr. 
Wheeler, the Secretary, writes: *'A copy of this was 
directed to be sent to the International Law Association. 
May I ask you to present it at a suitable time.'' 

Collisions at Sea. 

We have also a communication from Commandant 
Eiondel, a retired captain of the French Navy, who for 
many years has been seeking to draw attention to various 
matters connected with collisions at sea. I will read the 
statement that has been approved by the Council : ** Com- 
munications have been received from Captain Eiondel 
calling attention to the desirability, illustrated by the recent 
collision between the Liban and the Insulaire, near 
Marseilles, of establishing wherever possible distinct routes 
for going and returning in the voyages of ocean liners. 
He suggests that the Governments should be urged to 
arrange a fresh Conference, to continue and complete the 
work of the Washington Conference of 1889, in this and 
other respects. Captain Eiondel also calls attention to the 
desirability of establishing International Tribunals for the 
settlement of collisions, in order to prevent conflicts such as 
that which occurred in the case of the Loch Earn and the 
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ViUe du Hdvre, when a French and English Tribunal came 
to opposite conclusions on the same facts," The communi- 
cation having been received too late to be dealt with at this 
Conference, the subject is mentioned in order to enable any 
member who may like to do so to bring forward those ques- 
tions at the next Conference. 

The President : II sera ^galement tenu compte des 
communications si int^ressantes de M. Hubbard et de M. 
Riondel. Nous venons pr^cisement de recevoir au sujet 
«de ce travail de M. Riondel une communication du Consul 
«de France a Anvers, dont il sera 6galement tenu compte. 

[The communication was as follows ; — 

Monsieur le President, — Le Commandant Albert 
Riondel, Capitaine de fregate en retraite de la marine 
fran9aise, vient de communiquer a Son Excellence M. 
Delcass6, Ministre des Affaires Etrangferes, en vue de la 
Kjonf^rence de droit international r^unie en ce moment k 
Anvers, une lettre qu'il a 6crit6 k M. Pelletan, Ministre de 
Ja Marine, et qui a ete publi^e par le Journal de Ficamp 
•du 8 de ce mois — une lettre qu'il . a adress^e aux Conseils 
.generaux des D^partements maritimes de la France. 

Jai rhonneur, Monsieur le President, de vous transmettre 
•ci-joint ces documents de la part de M. le Ministre de la 
Republique k Bruxelles, k qui M. Delcasse les a fait parvenir. 

lis ont trait, comme vous le verrez, k la grave question 
■des collisions en mer, et leur auteur serait particulilrement 
heureux si la Conference consentait a prendre en considera- 
tion les voeux qu'il y a exprim^s. 

Veuillez agr^er, Monsieur le President, les assurances de 
ma tres haute consideration. 

Le Consul General, 

Parteroy.] 

Nous continuerons la suite de notre ordre du jour d'hier. 

A REGULAR INTERNATIONAL ADVISORY 
CONGRESS. 

Dr. B. F. Trueblood (Secretary of the American Peace 
Society, Boston, Mass., U.S.A.) : Before reading my short 
paper, one of the principal merits of which is its brevity, I 
desire to express the extreme gratitude which I feel at 
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having the privilege of taking part in the Conference this 
year for the first time. I remember, of course, with some 
satisfaction, that it was one of my predecessors in the 
Secretaryship of the American Peace Society, the distin- 
guished American philanthropist, Dr. Miles, who came to 
this country in 1872 in company with our still more 
distinguished Elihu Burritt. After making a tour of 
.England and the Continent, lasting for nearly two years,. 
they succeeded in creating the organisation of this Inter-^ 
national Law Association, known at first as the Association 
for the Codification and Reform of International Law. I 
am sure that if Dr. Miles were living to-day he would be 
very greatly pleased with the fruit of his labours, to see 
what the Association which he was instrumental in organi-^ 
sing, has performed, and to see the immense progress in the 
development and formulation of International Law which 
has taken place in the thirty years since that time. The 
great progress which has been made along the lines which 
Dr. Miles and Mr. Burritt outlined thirty years ago makes- 
me feel some confidence this morning in hoping that this. 
Association will give a favourable hearing to the proposition 
which I have to present, a proposition which is practically 
new, on a subject which has yet received but little study,, 
but which it seems to us in America is destined in the near 
future to take a great deal of public attention. I ask your 
most favourable hearing to the remarks which I have to- 
make on the subject of a regular, permanent, International 
Advisory Congress in the interest of the general public 
welfare and the development of International Law. 
The paper was then read as follows : — 

It was not until comparatively recently that writers on 
the subject began to take account of International Con- 
gresses and Conferences as sources of Internatiorial Law. 
Our distinguished American authority, Henry Wheaton,. 
does not, even in the last edition of his work, mention 
them among the sources. This is true of all the writers, 
of forty years and more ago. 

But so rapidly have these Congresses and Conferences, 
developed in frequency and importance during the last 



( 73 ) 

generation, that they have begun to force themselves upon- 
the attention of International Law writers, though as yet 
they have received but scant notice. One of our latest. 
American writers, Mr. Hannis Taylor, in his extended 
treatise on public International Law, published only two* 
years ago, catalogues five sources, and places Congresses 
and Conferences in the first c&tegory, along with arbitration 
tribunals, &c. It is almost certain that every future writer 
will closely follow his example. 

There is nothing more significant in the recent history 
of International relations than these gatherings of the official 
representatives of Governments, whether they be considered 
from the point of view of their personnel, their number and 
frequency, the ends for which they have been assembled, or 
the wide and increasing influence which they have exercised. 
upon the attitude of the nations toward each other, and in 
the extension of the reign of law among them. It is a bit 
curious, therefore, that so little attention has been given to 
them, to the grounds of their existence and their bearing on 
the present and future development of civilisation in its larger 
world-aspects. They have not even been catalogued, much 
less studied and interpreted. 

I have made, and have here, a list of the more important- 
of these Meetings since 1815, to the number of thirty-three. * 

* 1815. The Congress of Vienna, which adjusted the questions left by the 

Napoleonic campaigns. 
1822. The Congress of Verona, for the promotion of the purposes of the- 

Holy Alliance. 
1825. The Conference of St. Petersburg, which prepared the way for the 

independence of Greece. 
1831. The Conference of London, which made Holland and Belgium 

independent nations. 
1856. The Congress of Paris, which disposed of the questions entailed by 

the Crimean War. 
1864. The Geneva Congress, which established the International Bed 

Cross Society. 

1867. The Conference of London, which neutralised the Grand Duchy of 

Luxemburg. 

1868. The Congress of St. Petersburg, which provided for the restriction. 

of the use of certain types of bullets. 

1871. The Conference of London, which modified the Paris Treaty of 1856.. 

1874. The Congress of Brussels, which prepared a restatement and im- 
provement of the laws of war. 

1874. The first International Postal Congress, held at Berne, which 

organised the Universal Postal Union. 

1875. The Metrical Diplomatic Congress at Paris, which prepared the 

International Metric Convention, and provided for the meeting 
of a general Conference on Weights and Measures at Paris at- 
least once every six years. 
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The number is actually considerably greater than this, if one 
reckon in certain smaller Congresses of considerable import- 
4uice, and the periodic meetings of those which have become 
established institutions for the promotion of single ends, as 
ihe Congresses of the Universal Postal Union and those on 
Weights and Measures. 

Of the thirty-three which I have listed, only six occurred 
in the fifty years from 1815 to 1865. All of these were for 
j)olitical ends, except the Geneva Bed Cross Congress of 
1864 ; though the Congress of Paris in 1856 went consider- 
;ably outside of the purely political sphere, and dealt with 
-questions of permanent general international interest. 
Seven of the thirty-three were held during the next decade, 

1875. The International Telegraphic Conference at St. Petersburg. 

1877. The Conference of Constantinople, in the interests of the rights of 

the Porte's Christian subjects. 

1878. The Congress of Berlin, which modified the Treaty of San Stefano 

after the Busso-TurMsh War, and re-arranged the map of Eastern 

Europe. 
1878. International Monetary Conference at Paris, invited by the United 

States. 
1881. International Monetary Conference at Paris, invited by the United 

States and France. 

1884. The Berlin West African Congress, which set up the Congo Free 

State. 

1885. International Prime Meridian Conference at Washington, invited 

by the United States, and attended by representatives from 
twenty-six nations. 
1889. The Marine Conference of Washington. 

1889. The first Pan-American Conference at Washington. 

1890. The Brussels Anti- Slavery Conference. 

1892. International Sanitary Conference at Venice, the protocol drawn 
by which was signed by the delegates of fifteen nations. 

1892. Brussels International Monetary Conference, in which twenty 

nations were represented, called by the United States under 
an Act of Congress. 

1898. International Sanitary Conference at Dresden, in which nineteen 

nations were represented. 

1893. Hague Conference on Code of Private International Law, in which 

thirteen Powers were represented. Similar Conferences were 
held at The Hague in 1894 and 1900, under the auspices of the 
Netherlands Government. 
1896. The Universal Postal Congress, held at Washington and attended 
by representatives from every nation on the globe. 

1899. The Hague Peace Conference, which provided for the organisation 

of the Permanent International Court of Arbitration. 
1901. The Brussels Sugar Congress, which provided for the abolition of 
sugar bounties. 

1901. The second Pan-American Conference, held in Mexico City. 

1902. Ostend Congress of Commerce and Industry, under the auspices of 

Belgium. 
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from 1865 to 1875. Only two of these were strictly political, 
the others dealing with the restriction of certain types of 
bullets, with the laws of war, the postal service, weights and 
measures, and telegraphic communication. The remaining 
twenty have been held within the last twenty years, an 
average of one a year for the whole period. Of these twenty 
only two, the Congress of Berlin in 1878 and the Berlin 
West African Congress of 1884, were strictly political. The 
other eighteen, and all of the Congresses which I have not 
included in the list, have dealt for the most part with the 
large permanent interests of the nations in their relations 
with one another — rwith money, commerce, slavery, naviga- 
tion, sanitation, quarantine, penology, the postal service, 
arbitration, the laws and customs of war on land and sea, 
industrial property, sugar bounties, private International 
Law, intercommunication, &c. 

Several important facts will be noticed in the study 
of these Congresses. First, the political element has largely 
disappeared from them, their work in recent years being 
practically wholly concerned with important humanitarian 
interests. In the second place, they have become more and 
more legislative or quasi-legislative, treaties and conven- 
tions being based with increasing frequency on their labours. 
In the third place, they have increased rapidly in frequency 
and in the number of nations represented m ihem. Scarcely 
a year passes now without an official International Congress 
or Conference, and not infrequently two are called within 
the same twelvemonth. In the Congresses of the Interna- 
tional Postal Union, the next one of which is to be held at 
Rome in 1904, all the organised Governments of the world 
are now represented. In several of the others which have 
been held, nearly all of the important powers of the world 
liave taken part. 

The chief point of interest, however, in the Con- 
gresses is the conditions which have given rise to them. 
In general terms the cause lying behind them may be 
stated to be the increasingly numerous, close and intri- 
cate relations of the nations with one another — ^relations 
economic, commercial, industrial, scientific, social, religious, 
educational, philanthropic, &c. The connections and deal- 
ings of the nations with one another, formal and informal, 
which recent inventions and discoveries have brought about, 
now constitute a mass so great and so intertwined that it is 
nearly impossible for any one of us, by any symbols what- 
•ever, to give himself any adequate conception of them. The 
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problems growing out of these multiplied relations have- 
become so numerous, so large and far-reaching in their 
bearings, that the Government can deal with them directly 
only in a very inadequate way, in fact with only a few of 
them at all. They have found themselves compelled to- 
invite the meeting of capable representatives from the 
various interested nations, who could take the questions 
in hand, sit down with them, and give them adecjuate con- 
sideration. Necessity has not, however, constituted the 
whole cause. A part of the motif of these assemblies — and. 
not the least worthy part — ^has been the growing interest of 
the peoples in each other, their increasing regard for justice 
and fairness, their deepening desire to promote everywhere^ 
the welfare of men as men. 

In the present condition of the world all these causes are- 
sure to work with greater force and continuity in the im- 
mediate future than they have done in the past, and inter- 
national assemblies with at least powers of deliberation and 
recommendation are sure to be hereafter in some form a part 
of the normal order in International afifairs. 

In view of this fact the question naturally arises whether 
the time has not come when the nations — the important 
Powers of the world at least — should proceed to establish 
by joint action something more definite and orderly than 
these irregular assemblies called from time to time on. 
the initiative of single Grovemments and, though doing 
their work with considerable measure of success, still lack- 
ing the advantages which permanence and regularity give. 

It will' be generally conceded, without doubt, that in 
the growing rapprochement and unity of the different, 
parts of the world the logical outcome of the numerous- 
Congresses and Conferences which have been held will in 
time be a regularly organised Congress of some type meeting 
at stated intervals, and composed of delegates from practi- 
cally all the Governments of the world. The time may yet 
be a good way ofif, notwithstanding the rapid movement of 
events in these days, when an International assembly with 
legislative functions can be organised, though the idea of 
such a Parliament has been gaining ground ever since the^ 
days of Kant. But is not the time at hand, in the swift 
progress of events, when the large and numerous common 
interests of the peoples demand the creation of an Inter- 
national body such as is here suggested — a stated Congress- 
of Governmental representatives of high character and 
ability who shall study, systematically and thoroughly, and 
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make recommendations to the Governments upon the 
weighty problems constantly arising in the International 
sphere ? Such a Congress, while crystaUising into regular 
form what has long been the practice of the Governments, 
would not require the sacrifice of any of the sovereignty of 
1;he separate States, as it now exists. All the measures 
recommended would require ratification by the separate 
^Governments before becoming public law. 

It is anomalous certainly, in the history of judicial 
institutions, that a permanent Court for the adjustment 
•of International controversies has been established and 
inaugurated without the previous organisation of any sort 
•of law-making body. Logically the legislative organisation, 
•even if only an advisory one, ought to havB come first. In 
the early days of the International peace movement, sixty 
years and more ago, the idea of a Congress of nations always 
went along with that of a Court of nations as if the two 
institutions were the necessary complements of each other. 
Are they not indeed such ? The ad hoc arbitrations of the 
past century, as they "grew and multiplied,** led naturally 
•and necessarily to the organisation of the permanent Court. 
The development of ad hoc Congresses and Conferences, 
beginning at the same period and running parallel with 
that of the arbitrations, has been, as indicated above, quite 
as rapid and remarkable. By every analogy they ought to 
eventuate in the same way, in a regular and permanent 
organisation. The two series of events are, in fact, only 
parts of the same movement. The same spirit is behind 
them ; the same public sentiment, producing and produced, 
has attended them ; the same great ends of humanity are 
being attained through them. 

The force of these considerations led last winter in 
Boston to a memorial to the Legislature of the State of 
Massachusetts, asking that steps be taken by that body 
looking to the early creation of such a Congress ! Follow- 
ing the suggestion of the memorial a joint resolution * was 

-COMMONWEALTH OF MASSACHUSETTS. 



IN THE YEAB NINBTBEN HUNDRED AND THREE. 



RESOLUTIONS 

Relative to the Establishment of an International Congress. 

Resolved, That the Congress of the United States be requested to 
authorise the President of the United States to invite the Governments 
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passed by both Houses of the Massachusetts Legislature,, 
and afterwards cordially endorsed by the Governor of the 
State,* asking the Congress of the United States to- 
authorise the President to invite the Governments -of the 
world to unite in creating, in whatever way they may deem 
expedient, a stated International Congress of the kind here 
suggested. This resolution, which has already received the 
support of many public men, will be presented to the 
Congress of the TJnited States at its coming session. What 
reception it will meet with in the national Legislature it is 
not now possible to forecast. 

Only two objections worthy of notice have been made 
to the proposition incorporated in the resolution of the 
Massachusetts Legislature. One of these is that the time 
is not ripe for such an International organisation. The 
same thing was said by not a few distinguished men less 
than half a decade ago in regard to a permanent Inter- 

of the world to join in establishing, in whatever way they may judge^ 
expedient, an International Congress, to meet at stated periods, to 
deliberate upon questions of conmion interest to the nations and to- 
make recommendations thereon to the Governments. 

Besolved, That a copy of these resolutions be sent to the senior 
Senator and the senior Bepresentative of Massachusetts in Congress- 
to be presented in the Senate and in the House of Bepresentatives.. 

House of Bepresentatives, Feb. 19, 1903. 
Adopted. Sent up for concurrence, 

James W. Kimball, Clerk,. 
Senate, Feb. 25, 1903. 



Adopted, in concurrence. 



Henbt D. Coolidgb, Clerk.. 



-'' Commonwealth of Massachusetts, 
Executive Department. 

Boston, March 2, 1903.. 
Hon. Bobert Treat Paine, 

President of the American Peace Society, Bos ton. Mass, 
In reply to your favor of February 27th, permit me to state that the- 
Besolutions of the General Court of this Commonwealth, requesting 
Congress to authorise the President of the United States to invite the 
Governments of the world to join in establishing a regular International 
Congress, have my most cordial endorsement. 

The idea of a parliament of man, at first considered visionary, is 
becoming accepted in this swift-moving age as something not only 
possible of attainment, but, on the contrary, as quite probable in the 
future. Every effort to this end is in the interest of progressive civilisa- 
tion and of humanity. 

Permit me to congratulate the American Peace Society on its per- 
sistent efforts to this end, and believe me, Yours sincerely, 

John L. Bates. 
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national Tribunal of Arbitration. In support of this; 
objection, Hon. Simeon E. Baldwin, the distinguished 
President of this Association three years ago, in an 
appreciative reference, in the Yale Review for May last, 
to the action of the Massachusetts Legislature, ^ives it as 
his opinion that a stated International Congress will require 
the development of public law for a long period to prepare 
the way for it, and that it is much more likely, therefore, to- 
meet with favour at the end of this century than at the 
present time. The argument seems to me to face exactly 
the other way. Public International Law needs badly just 
such an organisation for its regular and orderly development, 
and it is difficult to see how it can ever be redeemed satis- 
factorily from its vagueness, fragmentariness and contra- 
dictions, without the systematic work of a continuous body 
Hke that here proposed, which would be creative and not 
simply interpretative. For the rest it should be rememberedl 
that the great movements of civilisation are ripening with 
astonishing rapidity in these days, and that a twelvemonth 
now almost suffices to do the work of a century in the 
past. 

The other objection is that a regular Congress meeting- 
at stated periods would not be as useful as special Congresses, 
called for specific ends, to which may be sent specialists on 
the particular matter under consideration. There is a. 
certam plausibility in this objection. But the advantages. 
of a regular organisation, which would develope an orderly 
procedure, study systematically and connectedly the great; 
problems of common interest, and have without doubt a. 
certain proportion of its members reappointed for several . 
sessions, are so great as far and away to overbalance any 
advantages that might come from the supposed superior- 
expert service in the special Congresses. Furthermore, a 
regular Congress would be sure to draw into its membership . 
enough persons of expert character to deal by committees 
with any questions before it, just as is done in our national 
Parliaments. The objection that special International 
Congresses will continue to be better than a regular and 
permanent one runs in the face of all history. The late 
Lord Chief Justice Eussell of Great Britain, in an able 
address some years ago before the American Bar Associa- 
tion, took the ground that special tribunals of arbitration 
were better than a permanent one. But the hundred dis- 
tinguished men who composed the Conference at The 
Hague, following more closely the lessons of history, were; 
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all against his opinion, and gave us the permanent Court of 
Arbitration. All the reasons advanced in behalf of a per- 
Tnanent Court to take the place of ad hoc tribunals hold for 
:a regular Congress as against special ones. 

Let me say, as a final word, that this Association, of all 
others, ought to interest itself in the project of a stated 
•Congress as an efficient instrument for securing in the most 
eiTective way the ends for which the Association was created 
.-and has done its work, namely, the formulation and reform 
of International Law. 



THE DESIEABILITY OF THE BEITISH GOVEEN- 
MENT TAKING PART IN THE LEGAL CON- 
FEEENCES AT THE HAGUE ON PEIVATE 
INTEENATIONAL LAW, AND IN A CONFEE- 
ENCE FOE SECUEING UNITY OF MAEITIME 
LAW. 

Sir Walter Phillimobe (Judge of the High Court of 
-Justice, London) read the following Paper : — 

National character requires, and is expressed in, national 
ilaw. 

Nations will never grow entirely alike, and while they 
remain unlike in character there will be points in whicla 
they will be unlike in law. 

The inconveniences which this dissimilarity causes to 
the traveller, the emigrant, the merchant, and the ship- 
owner, must be borne sometimes, great as they are. But 
there are many cases in which they may be removed, and 
■uniformity of law may be achieved, without detriment to 
national character or institutions ; and it has been the glory 
•of the diplomacy of the last fifty years to eiTect some ol 
these removals, and to make some steps towards uniformity. 

Perhaps the first step in this direction was the Latin 
Monetary Union, which has been followed by the Scandi- 
navian Monetary Union. 

Then came the Postal Union; the International Con- 
vention for the Protection of Submarine Telegraphic Cables; 
:the International Convention for the Protection of Industrial 
Property, 1888, 1884 ; the International Union for the Pro- 
jection of Literary and Artistic Works, 1886 ; and the Con- 
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vention on Transportation by Bail, made at Berne in 1890. 
Most, if not all, of these Conventions were the fruit of pre- 
vious International Diplomatic Conferences. Great Britain 
is a party to many of them, and has found the best results 
from her participation. 

The earlier International Bules for the Prevention of 
Collisions at Sea were arrived at without Conference or 
general Convention, other nations gradually adhering by 
treaty or diplomatic acts to the British rules. But when 
these rules required amendment and amplification, a Con- 
ference of all the Maritime Powers was held at Washington 
in 1889. 

The Fisheries in the North Sea were regulated in 1883 by 
a Convention between the several States interested. 

The Eepublics of Spanish and Portuguese America held 
a Congress at Monte Video in 1889, the result of which has 
been an agreement between these States with respect to 
several branches of law.* I understand that this agreement 
has not been expressed in one common Convention, but by 
separate Treaties between the several States. The particular 
method, however, by which agreement has been attained is of 
no importance. 

Judge Baldwin, our former President, has in two valuable 
articles in American periodicals! drawn attention to this 
Congress, its important results for the States which took 
part in it, and the example which it has set to the nations of 
Europe. 

In 1900 a social Conference, somewhat informal in cha- 
racter, but held at the invitation of the Spanish Government, 
and attended by representatives of fifteen Spanish American 
States, took place at Madrid.! At this Conference resolutions 
were passed adopting in the main the conclusions of the Con- 
gress of Monte Video ; and it seems that Spain has acceded, 
or is about to accede, to these conclusions. 

In other directions an approach towards international 
agreement had been made as early as 1884. Our Association 
was the mover. In that year it addressed the Italian Govern- 
ment, requesting it to take the initiative in convening a Con- 
ference to consider the question of an agreement for the 
execution of foreign judgments. The Government of Italy 
accordingly addressed a preliminary invitation, which was 

* Clunet, Journal du Droit International Prive, 1896, pp. 440, 699 ; 
1897, p. 895. 

t Yale Beview, May, 1903 ; Yale Law Journal, June, 1903. 

ten 

6 
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favourably received by many States, including Great Britain. 
It was proposed that there should be a Conference at Borne in 
1884, but an outbreak of cholera caused a postponement, and 
the Conference was never held. 

In 1885 the Italian Government proposed to the other 
States to fix certain rules of private International Law by 
treaty. The answer of Great Britain to this proposal went 
into some detail as to the matters in which the Executive 
could bind the nation without recourse to Parliament.* 

Here again further progress was not made. But in 1893 
a Conference assembled at the Hague at the invitation of the 
Government of Holland, and under the presidency of that 
eminent statesman and jurist, Mr. Asser.t A second Confer- 
ence was held in 1894, | and a third in 1900.§ 

At these Conferences I regret to say that Great Britain was 
not represented. The motives for her absence will be discussed 
later. 

These Conferences have borne fruit in a series of Con- 
ventions between the nations represented. || Their subject- 
matter may be classified into two divisions. 

The first division embraces the reciprocal execution of 
foreign judgments, and agreements by each State to raise the 
citizens of the other contracting States to the same position 
and privileges in its courts as those possessed by its own 
** nationals." The second division recognizes the diversity of 
national laws as to marriage, both in respect of capacity to 
contract and in respect of necessary forms as to divorce and 
separation, and as to the guardianship of minors, which 
diversity it makes no attempt to reduce. Becognizing this 
diversity, it comprises a series of international rules deter- 
minining which national law is to be applied, in any case. 

Great Britain has not been present at any of these Con- 
ferences, nor has she been a party to the Conventions. There 
seems no valid reason for this abstention. It is true that the 
treaty-making power of the Executive in Great Britain is, 
while absolute and unconditional within its limits, contained 

* Clunet, Ibid,, 1886, p. 36. 

+ Clunet, Ibid,, 1894, p. 1 ; Martens, Eecueil de TraMa, vol. xix., 
p. 424. 

I Clunet, Ibid,, 1895, p. 465; Martens, Ibid,, vol. xxi., p. 113; 
Mr. C. D. Asser, Paper read at Glasgow Conference of this Association, 
1901. 

§ Clunet, Ibid,, 1901, p. 1. 

II Clunet, Ibid,, 1899, p. 626 ; 1901, pp. 1, 231, 918 ; Martens, Ibid,, 
vol. xxiii., p. 898 ; vol. xxv., p. 217 ; Beviue de Droit International, 1902, 
p. 485. 
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within narrower limits than that of the Executive in the 
Continental States of Europe and the United States of 
America. In other words, no change of private law can be 
made by treaty, unless Parliament agrees to carry it out. I 
can understand our Government declining to enter a Con- 
ference without making this quite plain. But why, having 
made it plain, our Government should not enter a Con- 
ference with the object of recommending to Parliament such 
changes of the law as should commend themselves, I cannot 
conceive. 

Moreover, it appears to me that in very many of the 
matters which have been the subject of these Conferences 
and this Convention, the rules adopted have been practically, 
if not formally, the rules adopted by Great Britain, and that 
all that the Continental nations would require would be some 
formal statement by our Government that such was our law, 
or possibly what we call in Great Britain a Declaratory Act, 
a statute declaring, for the satisfaction of foreign nations and 
to remove all doubt, that such and such was the law of Great 
Britain ; it being remembered that our substantive law is not 
expressed in a Code or Codes. 

With regard to Procedure we have Codes. I say Codes, 
because the rules of the Supreme Court of Judicature in 
England differ, or may differ, from those of the like Court in 
Ireland, and certainly differ in some respects from those of 
the Court of Session in Scotland, and those of the Courts of 
some of our Colonies. But still we have what are equivalent 
to Codes of Civil Procedure; and these Codes have this 
advantage, that they can be altered by the Bule Committee 
of Judges, or some similar body, with the consent of the 
Crown, and have only to be laid before Parliament for its 
approval, becoming law unless disapproved within a certain 
time, so that they are much more easy of amendment. 

I know of no matter of agreement between the different 
nations which have been parties to the Hague Conferences to 
which there would be any real difficulty in getting the consent 
of Great Britain. In most matters, both those of substantial 
law and those of Procedure, the Conventions have agreed to 
that which has been already established in Great Britain. 
Where there is apparent disagreement, I believe it is more of 
language or of form than in substance. 

It is to be remembered that the general rule of British 
law is that Acts of Parliament conferring privileges apply to 
foreigners temporarily or permanently resident in the country 
as much as to subjects. For instance, the Poor Prisoners 
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Act, 8 Edw. VII., c. 38, just passed, could and would be used 
on behalf of an accused foreigner. 

For these reasons it seems much to be regretted that Great 
Britain has not been a party to these Conferences, and shows 
no intention of attending future ones. 

There is yet another matter as to which much complaint 
— and I must say well-founded complaint — has been made of 
the aloofness of Great Britain. 

The Oomit^ Maritime International, which has its seat in 
this city, has laboured to procure agreement as to many 
principles of Shipping Law. The result of its meeting at 
Hamburg last year was that Draft Treaties (a) as to an 
uniform law of Collision, (b) as to an uniform law of Salvage, 
were agreed upon almost with unanimity by the distinguished 
jurists, practical shipowners, and men of business who were 
present, or were represented, at this Conference. 

The Bureau of the Comit6 brought these Treaties to the 
knowledge of the Ministers of H.M. the King of the Belgians, 
who have been good enough to take them into their considera- 
tion, and to correspond thereon with the Governments of 
other nations. It is understood that Great Britain has 
hitherto declined to enter upon any consideration of these 
Treaties. I understand, and I sympathize with the dis- 
appointment of the Gomik Maritime, and the annoyance of 
Continental nations, at this non possumus attitude. The 
attitude is not only churlish, but may even seem ridiculous, 
when one recollects that the Draft Treaty on Salvage embodies 
the English law without substantial, I believe even without 
formal, modification ; while there are only three modifications 
of English law in the Draft Treaty on Collisions; and only 
one of these is likely to give rise to dispute. 

To this last modification — in cases where both ships are in 
fault — it is known that I have been opposed ; as I am also 
opposed to a proposal as regards the limitation of liability of 
shipowners which has passed several Conferences, though it 
is not included in the Draft Treaty on Collisions. But neither 
of these are matters defide. The first, at any rate, is one 
which Great Britain might accept in return for the many con- 
cessions to her views. And in any event there was, and is, as 
far as I can see, no reason why, with proper reservation if need 
be so as to prevent disappointment, she should decline to be 
party to a diplomatic Conference, such as that which passed 
at Washington the Regulations for preventing Collisions at 
Sea, to which Conference these Draft Treaties might be sub- 
mitted, and from which ultimately some (Convention, even if 
not all embracing, might emerge. 
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Perhaps the present Conference may desire to express 
its opinions on this matter by means of a resolution or 
resolutions. 

Sir William Kennedy (Judge of the High Court of Justice, 
London) : I propose to suggest to the Conference action of the 
kind which my brother Judge has mentioned at the close of his 
paper, and I shall move a resolution, which will be seconded by 
Professor Gregory, Dean of Faculty of Law, in Iowa University, 
which is in these terms : — " That this Conference, considering 
the great importance of the co-operation of the Government 
of Great Britain in relation to International Conventions for 
such purposes as are set forth in Sir Walter Phillimore's 
paper, rcBolves that it is desirable that the Executive Council 
of this Association should take steps respectfully to lay before 
the British Government the points dealt with in that paper, 
together with this resolution, and to obtain permission for the 
audience of a deputation for that purpose." I think that that 
puts it into a practical form, as well as one can do it on the 
spur of the moment. I do not propose to take up the time 
of the Conference by enlarging on a matter which I hope is 
suflSciently plain. 

Professor Charles Noble Gregory, LL.D. (Dean of Faculty 
of Law, Iowa University, Iowa, U.S.A.) : Considering that the 
action of England in this respect is of the highest International 
importance, and considering the very high value of the proposal 
laid before us by Sir Walter Phillimore, I beg leave heartily to 
second the resolution of Sir William Kennedy. 

Mr. T. G. Carver, K.C. (London): I think we are here 
bound to make recognition of the service which Sir Walter 
Phillimore has rendered to this Conference, and to the cause 
which he has at heart, by the paper which he has written. 
I think we may go a little further than perhaps has been gone 
by the speakers in supporting what evidently are the ideas at 
the back of the paper which Sir Walter Phillimore has written. 
It does seem to me that, if the attitude which the British 
Government has taken in regard to these matters is persisted 
in, it is really cutting at the very root of the value of such 
meetings as this. We cannot do anything ourselves. We can 
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only promote that which is our object, the unification of 
Laws, by getting the Governments into motion, and, if our 
Government says persistently, "We will not act upon any- 
thing that is done, or will not even enquire into the necessity 
or desirability of the action which you request,** well, we are 
at a deadlock : we cannot do anything. At any rate I say 
we cannot do anything which will bring Great Britain into 
accord with other countries. It may be that things will be 
done by other countries without the accord of Great Britain, 
with the result that we as a country are left outside ; and with 
a further result that what is done by other countries will be 
done without the views which prevail in Great Britain being 
represented. And those would be serious misfortunes. More- 
over, I say it is not fair to those countries who agree in the 
views which we should express if we were at such a Conference. 
We know quite well that there are divisions of opinion, and 
that there are some who agree with us, and some who agree 
with views that are not shared by us. I say it is not fair to 
those who take the former position that they should not have 
the support at Diplomatic Conferences which may be held, of 
the representatives of Great Britain, who might turn the scale 
if they were present. Sir Walter Phillimore has pointed out 
cases in which, so far, we, as a country, have failed to take 
action. May I just draw your attention more specifically to 
the work of the Comit6 Maritime International? That is 
work which has been carried on most vigorously and most 
efficiently under the conduct of M. Le Jeune and M. Louis 
Pranck, and, no doubt, has involved a great deal of effort and 
a good deal of self-sacrifice on the part of many people who have 
attended the Conferences, and has resulted in definite work. 
Is work of that kind to be of no avail at all ? Apparently in 
Great Britain that is so : and it is not to be recognized, and 
the value of it not even to be enquired into. But that is work 
in which Great Britain, as a country, is specially interested. 
Is it desirable that either of two courses should be taken : 
either that the whole matter should be allowed to drop because 
our Government will not take any part in it ; or that the work 
should be done in our absence, and result in Treaties in which 
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our Government has had no voice upon these matters which 
we as a mercantile community are most interested in ? I do 
suggest that it is desirable that this Conference should strongly 
express the view that what Sir Walter Phillimore has written 
is the view which we share, and that we should, as far as lies 
in our power, urge upon the British Government to alter its 
attitude. (Applause.) 

Mr. J. E. H. Gray Hill (President of the English Law 
Society) : I entirely agree with what has fallen from my friend 
Mr. Carver. I think we are deeply indebted to Sir Walter 
Phillimore for his paper, for he advocates a course which may 
result in passing something of which he personally does not 
approve, which is a very generous action on his part. The 
position which the British Government has taken up I entirely 
agree, respectfully, if I may say so, in designating, as Sir 
Walter Phillimore has designated it, as not only churlish, 
but even ridiculous. Why our Government should refuse to 
discuss matters of very great importance I cannot possibly 
understand, except on this supposition : first, that the Foreign 
Office is extremely occupied — that they have an enormous 
amount of business to transact; and, next, that a certain 
system has grown up from old time in the Foreign Office of 
saying "We will not be parties to theoretical discussions, and 
so forth, but will only adopt conclusions, if we approve of 
them, when they have been passed by other bodies.** Well, 
that is an impracticable, an unreasonable, and an obstinate 
attitude, which ought to give way to the efforts now being 
made on the part of other nations to arrive at a wise con- 
clusion. If we stand aloof, as my friend Mr. Carver pointed 
out, those who are opposed to any particular proposition 
which is put forward will be deprived of the opportunity of 
urging their objections to it, and the discussion will lose 
the value which all discussion has when both sides represent 
their views with equal clearness. Another result will happen. 
Foreign nations very reasonably will refuse to follow our 
attitude of hesitation, and irresolution, and abstention. They 
will go on without us, and ultimately Great Britain will have 
to come in at the tail of the procession, instead of placing 
itself, where it ought to be, at the head. (Applause.) 
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M. Louis France : MM., En ma qualite de secretaire du 
Comite Maritime International, je remercie a mon tour Sir 
Walter Phillimore pour Texcellent rapport qu'il nous a lu, et 
je pense, Messieurs, que la proposition qui vous est faite ne 
peut etre qu'extremement utile. 

Nous avons en eflfet et6 vivement surpris de voir que le 
Gouvernement britannique s'abstenait d'accepter Tinvitation 
qui lui etait adressee par le Gouvernement beige, et notre 
surprise etait d*autant plus vive que, pour une fois peut-etre 
depuis fort longtemps, on avait vu les organismes qui repre- 
sentent en Angleterre Tensemble des interets maritimes se 
trouver unanimes. La Chamber of Shipping du Eoyaume-Uni, 
le Comite de Lloyds, la Chambre de Commerce de Londres, la 
North of England Steamship-Owners Association, et la Liver- 
pool Chamber of Commerce, si je ne me trompe, et toute une 
serie d'autres institutions representant les armateurs, les 
assureurs et les negociants,-~et a la tete de toutes ces asso- 
ciations rinternational Law Association elle-meme, — se sont 
successivement adressees au Gouvernement britannique pour 
lui recommander d'assister a cette conference diplomatique. 

J'espere que les nouveaux efforts qui vont etre faits seront 
couronnes d'un plus grand succes. Mais ce que je desire dire 
a la Conference des a present, c'est que chez un grand nombre 
d*autres Gouvernements, la proposition de la Belgique a trouve 
le plus sympathique accueil. La plupart des Puissances ont, 
a ce jour, adh6re aux propositions du Gouvernement beige, et 
quant a celles dont I'adhesion manque encore, eh bien, nous 
Savons, nous pouvons presque deviner dans quel sens elles 
r6pondront, parce que nous savons comment les corps qui ont 
et6 consultes dans ces pays au sujet de Topportunite d*adh6rer 
aux propositions du Gouvernement beige, ont repondu. 

Eh bien, MM., nous avons au cours de conferences qui 
ont eu lieu a Bruxelles, a Anvers, a Londres, a Paris, a Ham- 
bourg,--et nos amis anglais peuvent en temoigner, — nous 
avons eu toujours pour les vues de T Angleterre toute la 
consideration, tout le respect que ces vues meritent. Nous 
nous rendons compte et nous ne pouvons pas oublier que 
I'Angleterre compte a peu pres la moitie de la flotte marchande 
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da monde. Mais, comme Sir Walter Fhillimore le disait si bien 
dans son discours, Tun de nos traites, celui sur I'assistance, 
c'est la loi anglaise ; I'autre, le traite sur Tabordage, s'en rap- 
proohe sensiblement, et il n*y a pas de pays a Topinion duquel 
il ait et6 fait plus de sacrifices qu*a TAngleterre. 

Nous avons pour nous les armateurs, les assureurs, et les 
negocia-nts anglais, et c'est le Gouvernement britannique qui 
dit : je ne viendrai pas ! 

Que voulez-vous alors que fassent les autres nations ? 

Voulez-vous qu'elles laissent tomber cette oeuvre si utile, 
cette oeuvre qui ne compromet aucun interet, cette oeuvre qui 
r^pond a un besoin urgent du commerce maritime, qu'ori a 
reclamee depuis des annees ? 

Est-il une chose plus juste qu'un navire, passant de port en 
port, ne trouve pas partout des lois diff^rentes, mats soit regi, 
chez tous les peuples civilises, par une seule et meme loi? 

Quand cette id6e si juste, qui aurait du etre emise en tout 
premier lieu par TAngleterre, lui est presentee par toutes les 
nations a peu pres d'accord, j*ai trop de confiance dans le bon 
sens de nos amis britanniques, trop de confiance dans I'esprit 
pratique anglais, alors que le Times en tete de ses colonnes, a 
si souvent d6montr6 Tutilit^, la n6cessit6 de cette r6forme, que 
la Shipping Gazette elle aussi s'est fait T^cho des voeux du 
commerce anglais, j'ai trop de confiance, dis-je, pour que la 
Grande Bretagne laisse s'accomplir cette oeuvre sans qu'elle 
y soit representee. 

Elle doit y etre, car si elle n'y est pas, qui done fera pr6- 
valoir ses id6es ? Qui pent garantir que dans la redaction 
definitive, la loi anglaise conservera Timportance que nous lui 
avons attribute et qui correspond si legitimement a la puissance 
de sa flotte marchande ? 

Une fois que le traite aura ete adopte par les autres Puis- 
sances, — et nous avons le ferme espoir qu'il le sera,— il y aura 
un fait auquel on doit bien songer : c'est que les navires anglais 
circulent dans le monde entier. 8i done TEurope continentale, 
par exemple, conclut pareil traite, — a Anvers, a Hambourg, a 
Breme, a Amsterdam, a Genes, a Marseille comme a Constan- 
tinople, partout les navires anglais trouveraient une loi partout 
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la meme, qui leur sera partout appliqu6e. Et cette loi serait 
faite sans le concours de TAngleterre ! 

J'espere que le concours de I'lnternational Law Association 
pourra ^viter ce r6sultat — que personne ne desire, mais qui se 
produira n^cessairement si le Gouvernement anglais persiste 
dans sa resolution actuelle. 

Mr. W. Galbraith Miller (Advocate, Edinburgh) : I wish 
heartily to concur in the Resolution proposed by Sir William 
Kennedy, but I should like to say a single word on behalf of 
my native country in regard to the remarks which have been 
passed as to not taking part in these Congresses. I rather 
think that the excuse which might be made for Great Britain 
is this — that the difiGiculties in the way of those Treaties, 
difiSculties of coming to any agreement in regard to Inter- 
national Law, are so ^reat that there was no object to be 
gained in taking part in the Congress. The one question, it 
seems to me, which lies behind this paper, is that of whether 
the nationality, or domicile, is to be taken as the test of 
capacity, and applied. Now, I think I am not wrong in 
saying that Sir Walter Phillimore would go the length of 
adopting nationality, as it has been adopted by the Belgian- 
French Law, and just lately in the German Gesetzbuch. I 
would only say in a single word that the difficulty of adopt- 
ing nationality in Great Britain is so great that it appears to 
me we should require to change our law of nationality, and 
allow an inferior kind of nationality, such as prevails in 
Belgium, to be adopted, one which does not convey full political 
privileges. But I let that pass. I concur very heartily in the 
remark which was made by Mr. Carver, that it is foolish of 
Great Britain not to take part in those Conferences. I think 
the United States of America could well join with Great Britain 
in so doing, because domicile is again there the regulating 
principle as opposed to nationality ; and it is an interesting 
fact that at the Pan-American Congress, held in Washington, 
where there was adopted a Treaty of Private International 
Law, which I believe was on the lines of the Treaty of Monte 
Video, the principle of domicile was adopted ; so that it appears 
to be that domicile prevails over the whole of the American 
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Continent, North and South, and in Great Britain. If we 
had taken our place in those Congresses, we might have been 
able to swamp the contrary party, who hitherto have got all 
their own way on the Continent, and it is now more difficult 
to cause what we think the cause of sound jurisprudence to 
prevail. For these reasons I heartily concur in the Reso- 
lution which has been proposed. 

Mr. T. E. Miller (London) : As representing the Chamber 
of Shipping of the United Kingdom at this Conference, I heartily 
approve of the Eesolution proposed by Sir William Kennedy. 
Governments are very difficult to move, and I think of all 
Governments the Government of Great Britain is the most 
difficult of all. I see no reason why our Government should 
not send representatives to an assembly like this. It appears to 
me, Mr. President, that they do not appreciate the importance 
of these assemblies. They receive reports, probably, but they 
have not the opportunity of hearing what is said with regard 
to International questions, which certainly require and deserve 
their consideration. I will not keep the meeting longer, be- 
cause I have very little to say, except that this matter has my 
full support, and the support of the Chamber of Shipping ; 
and I trust that something will be done to induce the Govern- 
ment to send a representative to these meetings. They are 
slow in moving. If they were here, I think we could convert 
them, and, at all events, they would move a little faster than 
they do now. I have great pleasure in supporting the Reso- 
lution. 

Le Prince Cassano: MM., Je reste surpris de voir un 
magistrat anglais venir soutenir et proposer ici des resolutions 
auBsi courageuses, et je ne vous cacherai pas du tout la 
satisfaction que j'ai 6prouv6e en entendant la rapport de Sir 
Walter Phillimore. II est d'ailleurs Evident que I'Angleterre 
a le plus grand int6ret a adherer aux propositions du Governe- 
ment beige. 

Je me permettrai seulement de faire quelques observations 
simplement pour d6montrer que I'Angleterre n'aurait aucune 
raison d'avoir peur d'une conference Internationale, lorsqu'il 
s'agit de lois maritimes. 
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Sir Walter, dans son rapport, dit que peut-etre on craigne 
qu'apres avoir vot6 des resolutions, ou tout au moins apres 
que TAngleterre aurait assists a des conferences, les l^gis- 
lateurs anglais n'accepteraient pas ce que Ton y aurait decide. 
Mais ceci arrive ^galement pour les autres nations. Ce n'est 
assur^ment pas en AUemagne, en Belgique, en France, ou en 
Italie que les n6gociateurs auraient toute liberty et pourraient 
engager leur Gouvernement, — encore moins leur pays. 

De toutes ces resolutions Internationales, quelques-unes 
ont donn6 lieu meme a des d^bats tres mouvement^s. Cela 
se con9oit. Mais il ne s'ensuit pas que TAngleterre soit 
justifi6e de se refuser, par un refus syst6matique, a toute 
intervention, lorsqu'il s'agit de conferences Internationales. 

Je crois plutot que cela tient a une question d'intdret 
int^rieur, — c'est une question qui ne me regarde pas, — ^mais 
c'est parce que TAngleterre n'est pas assez au courant de ce 
qui se passe au point de vue international. Et c'est pour cela 
qu'elle veut 6chapper par la question pr6alable. 

Je crois done que la conf6rence pourra tres bien, non seule- 
ment adopter a I'unanimit^ les resolutions pr6sent6es par Sir 
Walter, mais peut-etre pourrait-elle meme faire un veritable 
m^moire scientifique et d^montrer la fausset6 de cette id^e 
pr6con9ue que Ton a peut-etre en Angleterre mais qui n'est 
certainement pas Texpression de la v6nt6. C'est le rdle de la 
Fresse, des juristes, de tons ceux qui s'int^ressent a ces pro- 
blemes internationaux si profond^ment int^ressants, de d^mon- 
trer que I'unification que nous demandons est possible et est 
Equitable, et je ne doute pas que Ton puisse y parvenir. 

Mr. K. W. Elmslib (Average Adjuster, London) : I should 
like to submit to this Conference a view which is felt somewhat 
strongly in England, namely, that if after due consideration 
by such a Conference as this the results which we have agreed 
upon were sent to the United Chambers of Commerce of our 
country, it would then have the support of Members of Parlia- 
ment, and the Government could not treat the matter in the 
same way as they do at present, because they regard these 
Conferences as debating on technical issues, and not what they 
would call shortly practical politics. It seems that we are 
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considering two sections of work here, work as regards Inter- 
national Law, and work as regards law which afifects more 
closely International Commerce— anything that has reference 
to collisions, or to our mercantile navy, or our reputation as 
a mercantile nation. I am sure we should sooner get practical 
results if we got the Chambers of Commerce throughout Great 
Britain to unite with us, and press it through for the con- 
sideration of Parliament. 

The Chairman: Le remarquable rapport de Sir Walter 
Phillimore doit etre le point de depart de d-marches nouvelles. 
Aussi exprime-t-il le voeu de voir le Comit6 Ex6cutif faire des 
d-marches aupres du Gouvernement britannique a I'effet d'ob- 
tenir que I'Angleterre examine tout au moins les propositions 
lui soumises, et je me permets d'ajouter qu'il me paraltrait 
impossible qu'il y ait cette fois encore refus d*adh6rer ou meme 
refus d'examiner. 

Je mets la proposition de Sir William Kennedy aux voix. 

The Resolution was adopted unanimously. 



JURISDICTION OVEE FOREIGN SHIPS 
IN TERRITORIAL WATERS. 

Dr. Chaeles Noble Gregory, Dean of Faculty of Law, 
Iowa University, Iowa, U.S.A., read the following Paper : — 

"War," says Grotius, "is undertaken for the sake of 
peace." So discussion is undertaken for the sake of con- 
clusions. 

If the conclusions are not as definite as could be wished 
in the present instance, it is hoped that it is not wholly due 
to the indolence or incompetency of the writer, but in large 
part to the difficulties presented by the overlapping of muni- 
cipal and international laws, and by the lack of any final 
tribunal which can adjust and end differences. Again, Grotius, 
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and there is no better authority, quotes approvingly certain 
rules of mercy as part of the law of nations, but adds, "not 
of all, but of the best," and so we can only try to deduce the 
rules " of the best." 

With this apology it seems right to say that under the 
topics named it is not proposed to go generally into the 
subject of the nature and extent of the rights in the sea 
appertaining to the adjoining coast. Even the greatest ex- 
panse of water known to the geographer, the Pacific Ocean, 
was claimed as within the jurisdiction of a great power in 
the past, and the seas were largely apportioned among the 
maritime States. Portugal claimed the Guinea 8eas, and the 
path to the Indian Ocean by way of the Cape of Good Hope, 
as within her exclusive dominion ; under the Stuarts, England 
asserted control over the Atlantic Ocean lying between her 
own coast and her American colonies ; the Scandinavian and 
Bussian powers claimed absolute ownership of the Baltic ; 
Venice of the Adriatic, symbolising her claim by the rites 
of marriage {Le Droit International^ Oalvo, tom. 1, p. 471, 
Paris, 1896). 

No one of these *' vain and extravagant pretensions," as 
Lord C. J. Cockburn called them, survives. The last claim, 
bearing some kinship with them, seriously advanced was 
that of the United States concerning Behring Sea. An 
arbitration of that question resulted in a decision by the 
majority of the arbitrators that no exclusive rights of juris- 
diction in Behring Sea, and no exclusive rights as to the seal 
fisheries therein, were held or exercised by Bussia outside of 
the ordinary territorial waters after the Treaty of 1825. . . . 
'' That the United States has not any right of protection or 
property in the fur seals frequenting the islands of the United 
States in Behring Sea, when such seals are found outside the 
ordinary three-mile limit." This decision was promptly 
accepted as establishing the rights of the Governments con- 
cerned and of their citizens, and the Courts of the United 
States, in the case of La Ninfa (75 Fed., 513), decided in 
1896 that the penal laws of the United States had no operation 
in the waters of Behring Sea beyond three miles from the 
shores of Alaska — at least, as to persons not subjects of the 
United States, and not upon a vessel of that nation; that, 
therefore, a criminal prosecution against an alien upon a 
foreign vessel for taking fur-bearing animals "within the 
limits of Alaskan territory, or in the waters thereof," could 
not be sustained where the act complained of was committed 
more than three miles from the Alaskan shore. 
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The present Secretary of State of the United States has 
accordingly officially admitted that no jurisdiction beyond a 
marine league from shore is claimed. He admits like juris- 
diction in other States over territorial waters, but no more, 
unless a different rule is fixed by Treaty between the two 
States, and then the agreement affects the Treaty States 
only (Revue de Droit Intern, et de Legislation Comparee, 1903, 
p. 79). 

Quite early the Continental writers, as is known, under 
the lead of Grotius, advanced and maintained the doctrine of 
mare liberum ; the English writers, under the lead of Selden, 
for a time maintained the contrary. So attached to this 
claim of sovereignty over the surrounding seas had Great 
Britain become, that in 1808, when negotiations for settle- 
ment of the right of search had nearly been consummated, 
they were broken off because she could not be induced to 
concede freedom from it within the British seas. (Taylor, 
International Law, p. 292, citing Mr. King to Mr. Madison, 
British and Foreign State Papers, 1812-14, p. 1404). Beliefs 
and doctrines are commonly consonant with expediency, and 
the maritime supremacy of Great Britain may have conduced 
to the attitude of her writers. It is curious that this last 
great contention for viare clavsum was between the nation of 
Selden and her kindred nation, and that Great Britain stood 
for the limit of sovereignty, not its extension. 

Now that the dominion is limited to space, either found 
between headlands or enclosing points of land, or extending 
but a cannon-shot, or three miles from the open coast, this 
limited right is still further questioned and discussed. M. 
de la Pradelle, in the Retme G^nerale de Droit International 
Pvilic, in 1898, maintained with great elaboration and learning 
that the adjoining States have over this latter space, not 
ownership, nor a right of empire, but a power of legislation, 
of surveillance and of jurisdiction, and he quotes Galvo to 
support his view. He says that the word ** sovereignty " is too 
strong for the right of the adjoining nation over the littoral 
sea. That the right is even less energetic, and more vague 
than jurisdiction ; that it varies greatly upon different coasts, 
and according as it is exercised with regard to the fisheries, 
the customs, quarantine, control of navigation, or matters of 
neutrality ; and he reaches the conclusion that it is* not 
sovereignty or jurisdiction, but a mere bundle of separate 
rights, founded on convenience or necessity. However, with- 
out going into the question of the variations of claim as to 
the littoral sea, it may be taken for granted that every nation 
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has jurisdiction over her ports, gulfs, and bays which are 
enclosed within her borders. As to what waters must be 
treated as so enclosed there is no complete agreement. Accor- 
ding to one theory, if the points of land guarding the entrance 
to the water are sufficiently near so that persons upon one 
side can distinctly see persons upon the other with the naked 
eye, the waters within such pointn belong to the adjoining 
nation. In others, the ability to command the mouth of the 
harbour by batteries placed upon the shores is regarded as 
the test. While bays whose " fauces'* are not more than from 
six to ten miles apart are commonly admitted to belong to 
the shore, the rule has been very commonly reached that 
waters which are enclosed within the the territory of a given 
country, but with far wider openings to the sea, may be re- 
garded as part of the territory of that nation if for a length 
of time undisputed jurisdiction has been claimed and exercised. 
Thus, a British ship. The Grange, in 1793, having been cap- 
tured in Delaware Bay, a large expanse of water surrounded 
by the territory of the United States, and the capture having 
been by a French privateer. Great Britain demanded that the 
United States compel France to release the captured ship, on 
the ground that the seizure was unlawful, as having been made 
in the territorial and neutral waters of the latter country. 
The Attorney-General of the United States, Mr. Eandolph 
(1, Opinions Attorneys-General, U. S., 15) gave his written 
opinion that the whole of the bay was within the territorial juris- 
diction of the United States, regardless of the marine league, 
or cannon-shot limit from the shore, resting his opinion on the 
fact that the " United States are proprietors on both sides of 
the Delaware, from its head to its entrance into the sea.'' 
Mr. Jeflferson, acting upon this opinion, demanded of France 
the restitution of The Grange, and the demand was promptly 
complied with by the French Government. The doctrine, 
therefore, here maintained was in the first instance asserted 
by Great Britain, acquiesced in by the United States, and 
asserted by her, and acquiesced in further, upon demand, by 
France, so that these three great Powers, with different in- 
terests, concur. The Privy Council of England (The Direct 
United States Cable Co. v. Anglo-American Telegraph Co., 
L.B., 2 App. Cas. 894, Snow's Cases International Law, p. 45) 
held, in a conflict between Marine Telegraph Companies, that 
Conception Bay, though having an average width of fifteen miles 
for forty miles from its entrance, and although the headlands 
were twenty miles apart at its mouth, yet was territory of Great 
Britain on like grounds, under an Act of George III. seem- 
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ing to recognise it as such. The Court of Commissioners of 
Alabama Claims, in 1885, held that Chesapeake Bay, in- 
cluding those portions of it more than a marine league from 
the shore, is territorial waters of the United States, and 
subject to its exclusive jurisdiction (Stetson v. United 
States, 4, Moore's ** International Arbitration,'* 4333; 
Scott's ** Cases International Law," 143). 

For some hundreds of years, by the almost unanimous 
consent of civilised nations, every maritime State has been 
allowed special rights of control or jurisdiction in and over 
a portion of the littoral sea adjoining its territory, even 
though not included within - headlands or projections of 
land, and the limit of a cannon-shot proposed about two 
centuries ago has been the parent of the prevailing rule. 

Mr. Thomas Barclay maintained in 1892 before the 
Institute of International Law that this modem limit 
appears to have been first recognised by the Government 
of the United States in 1793, when Mr, Jefferson wrote to 
the English minister that a marine league had been pro- 
visionally adopted as that of the mer territoriale of that 
country. 

This territory cannot be said to have been uniformly 
limited, but by the great weight of authority the space 
over which such rights may be exercised is, as was held 
in the Behring Sea award, three miles from the low-water 
mark. The question that I desire to discuss is the jurisdic- 
tion actually asserted and maintained by the adjoining 
nation over vessels in these territorial waters, whether 
partially land-locked, as in the case of bays and gulfs, or 
portions of the littoral sea within the three-mile limit. 

In the first place, vessels must be divided into two 
classes, private ships and Government ships. The Govern- 
ment ships again may be subdivided into ships of war and 
those engaged wholly in other national service on the one 
side, and those which unite some such national service 
with functions common to commercial ships, as, for 
instance, ships which carry the Government mails and 
which are owned by the state, and yet which also carry 
passengers and goods for hire. 

The dominion over a ship of war belonging to a friendly 
power upon its entering the territorial waters of a sovereign 
other than its own, was not always distinguished from the 
dominion over a merchant ship. Thus, Bynkershoek cites 
the case of Spanish ships of war seized in Flushing in 1668 
by a private individual for a debt due from the King of Spain 

7 
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(Taylor's " Inter. Law,'' p. 303), There the States General 
interposed, it is believed, and the vessels were released by 
the interference of Government. In 1794 Mr. Bradford, 
Attorney-General of the United States, held in a case where 
six American citizens were taken out of a British sloop of 
war lying in the harbour of Newport, Ehode Island, that 
** the law of nations invests the commander of a foreign 
ship of war with no exemption from the jurisdiction of the 
country into which he comes " (Taylor, ** International 
Ijaw," p. 303 ; 1 ** Opinions of Attorneys-General, U.S.," 
p. 47) ; and it was held a writ of habeas corptcs might be 
awarded in such a case. One year later, in 1795, however, 
the Supreme Court of the United States, by writ of pro- 
hibition, forbade the judge of a federal district court at 
Philadelphia to detain a French ship of war, the CassiicSy 
by libel, or to arrest the commander for alleged tortious 
taking of an American ship on the high seas (U.S. v, Peters, 
2 Dallas, 121, Wharton's ** State Journals," 93, Snow's 
** Cases," 705). Yet in 1799 Mr. Lee, Attorney-General of 
the United States, held as to the British packet Chesterfield, 
that "it is lawful to serve civil or criminal process upon a 
person on board a British ship of war lying in the harbour 
of New York " (Taylor on ''International Law," p. 303 ; 1 
'' Opinions of Attorneys-General U.S.," p. 87). In 1812 the 
question was squarely presented to the Supreme Court of 
the United States. The American schooner Exchange was 
seized by the order of the Emperor Napoleon Bonaparte in 
1810, in Spain. She was then armed and commissioned as 
a public vessel of France. She sailed for the West Indies, 
and on the voyage entered the port of Philadelphia, in the 
United States. Her original owners libelled her. The 
Government of the United States intervened, and suggested 
to the Court that as there was peace between the two 
countries a public vessel of France could enter the ports 
and harbours of the United States and depart at will, 
without seizure or detention. The first decision dismissed 
the libel on the above ground. This was reversed on appeal, 
and the case came on a final hearing before the Supreme 
Court, where Marshall, Chief Justice, gave the opinion. He 
said that he was exploring an unbeaten path, and was com- 
pelled to rely much on general principles. His argument 
was that all nations were equal and independent. That it 
was understood that each waived the exercise of complete 
and exclusive territorial jurisdiction in certain cases, in the 
interest of mutual intercoujrse. That thus the person of a 
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fiovereign is exempt from arrest in a foreign territory ; that 
like immunity was allowed to foreign ambassadors. That 
•consent to these rules of international law was implied. 
That if a sovereign ceded to the troops of a foreign prince 
the right to pass through his dominions, there would be an 
implied cession of all sovereignty over them during such 
passage. That by common custom the right is ceded to 
ships of war of a friendly power to enter our ports. That 
ithis must carry with it a like cession of all authority over 
iihem. That therefore a Government ship of France, 
although she was originally an American vessel wrong- 
fully taken, could not be libelled by her original owner 
in the ports of the United States, since she had entered 
on the terms on which ships of war are generally permitted 
to enter the ports of a friendly Power, and had therefore 
come in under an implied promise that, while demeaning 
herself in a friendly manner, she should be exempt from 
the jurisdiction of the country. This case has proved a 
leading case upon the subject, and has been followed, it 
is believed, throughout the civilised world. 

Eight years later John Brown, a British subject, com- 
manded a vessel involved in a revolutionary affair in the 
:Spanish colonies. He was imprisoned by Spanish authority, 
ibut escaped and took refuge in an English man-of-war, 
TynCy lying in the port of Lima, and was carried in her 
to England. Complications arising. Sir Wm. Scott's opinion 
was taken by the Admiralty, and he absolutely repudiated 
the doctrine of the ex-territorial character of public vessels, 
saying that the attempt to establish such doctrine had 
.always been most perseveringly and at all hazards resisted 
and defeated by the arms of his country as inconsistent with 
ihe rights of hostility and capture. He admitted that to a 
•certain extent ships of war were not themselves liable to the 
•civil process of the country in whose ports they are lying, 
but declared that '' if the British flag converts a man-of-war 
into British territory, the flag of other nations must be 
allowed to possess the same property in their marine, for 
there is no principle whatever that can be appropriated 
exclusively to the British flag.*' He says, ** I am led to 
think that the Spaniards would not have been chargeable 
with illegal violence if they had thought proper to employ 
force in taking this person out of the vessel " (case of John 
Brown, Halleck's "International Law," p, 185; Snow's 
** Cases on International Law," p. 144). Lord Castlereagh's 
instructions to the British minister at Madrid conformed to 
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the above opinion, bnt Lord Palmerston in 1849 expressed 
a contrary view (see note to above case, Snow's ** Cases,'* 
p. 146). In 1855 Mr. Gushing, Attorney-General of the 
United States, held that a prisoner of war on board of a. 
foreign ship of war, or her prize, cannot be released by 
habeas corpus issuing from Courts of the United States or of 
a particular State ; and in 1856 that ** ships of war enjoy the^ 
full rights of extraterritoriaUty in foreign ports and terri-^ 
torial waters " (note Scott's ** Cases," p. 147 ; Wharton's 
**Dig.," 1, 138); and it may be added that the right of 
asylum has been frequently granted in South American 
ports by ships of war of the United States. 

In Tucker v. Alexandroff, 183 U.S. 424 (in 1901), the 
late Mr. Justice Gray, whose great and accurate learning is 
known, in a dissenting opinion points out that this case of 
the Exchange has ever since been recognised as laying down* 
the principles which govern the subject. That Marshall's 
** very language has been embodied by Wheaton in his 
'Elements of International Law,' pt. 2, chap. 2, 8th ed.,. 
sec. 96-101, and Phillimore in his * Commentaries on Inter-^ 
national Law,' 8rd edition, 476-479, and he says: *Long 
usage and universal custom entitle every such ship to be 
considered as a part of the State to which she belongs, and 
to be exempt from any other jurisdiction.' * The privilege is. 
extended by reason of the thing, to boats, tenders, and all 
appurtenances of a ship of war, but it does not cover 
offences against the territorial law, committed on shore/ 
And in 1880 Lord Justice Brett (since Lord Esher, M.K.)^ 
delivering the judgment of the English Court of Appeal, 
dealing with * the reason of the exemption of ships of war 
and some other ships,' said : * The first case to be carefully 
considered is and always will be the Exchange ' " (The- 
Parlement Beige, L.E., 5 Prob. Div. 197, 208). 

In 1879, in the case of the Constitution (48 Law 
Journal, P. D. and A., 13) a notable decision was rendered 
by Sir Eobert Phillimore in the High Court of Admiralty.. 
The American frigate Constitution was returning to her 
own country from France, with a cargo of articles which 
had been exhibited at the World's Fair at Paris, when 
she was stranded upon the English coast. She was takem 
off by an English tug, which made a claim of fifteeni 
hundred pounds for her services. 

The American consul at Portsmouth forwarded a cheque- 
for two hundred pounds, deeming that adequate. The 
owner of the tug was dissatisfied, and applied to the Courts 
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ior an order to issue a warrant to iarrest the Constitution and 
her cargo. The Court directed that the case stand over and 
suggested that it would be proper to give notice to the 
American minister in London and to Lord Salisbury (Secre- 
tary for Foreign Affairs), and accordingly heard Counsel for 
the United States and for the Crown. The Court finally 
Jield that it had no authority to issue a warrant, and that no 
precedent existed for such a course, and that there was no 
doubt of the ''general proposition that ships of war belong- 
ing to another nation, with whom we are at peace, are 
^exempt from the civil jurisdiction of the courts of this 
'Country." Dr. Scott, in giving this case in his "Cases on 
International Law** (page 219), calls attention to the fact 
that Mr. Cobbett, in his cases on the same subject, says that 
before the decision of this case, there was doubt whether 
salvage proceedings might not be instituted in the English 
Court of Admiralty against a public vessel, the doubt resting 
upon an expression used by Sir Eobert Phillimore in the 
<5ase of the Charkieh. That celebrated case had already held 
in 1873 (L.E.,.4 Adm. and Ecc, 59, Scott's ''Cases," 
page 48), that in an action against the steamship Gharkieh 
ior damages arising from a collision between her and a 
Netherland steamship in the Eiver Thames, the exemption 
allowed to the public ships of a sovereign could not be 
allowed to the Gharkieh, since she belonged to His High- 
ness the Khedive of Egypt, and the Khedive had not com- 
plete sovereigjnty, being subject to the Ottoman Empire. 

This privilege of extra-territoriality, which belongs to 
commissioned Government vessels, is illustrated by the rule 
already alluded to, that prisoners may be detained on board 
a commissioned ship of a belligerent power, even in the 
waters of a neutral. (HalFs " International Law,'* page 
621.) And in a note Mr. Hall says that Hautefeuille and 
Calvo maintain that this right extends to prizes, so that 
prisoners may be detained on board them. The United 
States Attorney-General has, as we have seen, so held. 
Members of the crew of a ship of war while on shore are 
plainly subject to the laws of the country. This rule as to 
extra-territoriality is often called the French rule, and is 
;8trongly supported by the French writers in general, and 
especially by Ortolan (Ortolan, " Diplomatic de la Mer," 
p. 301). In that work (p. 214) he calls a vessel of war a 
movable fortress, bearing on its breast a portion of the 
public power of the State, with officers and equipage, which, 
Altogether, form an organised corps of functionaries and 
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agents, military or administrative, of the nation. He says, 
further, that as to these ships the international custom is 
constant. The laws, the authorities, and the jurisdiction of 
the State in whose waters they are anchored remain foreign 
to them. They have with that State but international 
relations, by the voice of the functionaries of that locality 
competent for such relation. He shows further (page 218) 
that ships of war are subject to the sanitary rules of the 
country in whose waters they are. He defends the independ- 
ence of these vessels in both theory and practice. He 
points out (page 155) that a squadron may be refused 
admittance to the harbour where prudence requires. In 
1825 a French fleet was delayed some hours in entering the 
harbour of Havana by the Spanish authorities, until the 
difficulties were removed by the explanations of the French 
admiral, and recently the Government of Great Britain has 
been questioned in Parliament on account of a considerable 
foreign squadron of armed vessels having been received in an 
Indian port. Treaties sometimes provide that war ships 
shall be received only in limited number, and many provide 
that from three to six are as many as shall be entertained at 
once (Ortolan, "Diplomatic de la Mer,'' p. 155). The 
argument that a ship of war ought not to be treated as a 
place of refuge for criminals, any more than the house of an 
ambassador, certainly appeals to reason ; but, except in a 
limited number of countries, where governmental disturb- 
ances have been common, no such right of sanctuary 
attaches to the ambassador's house, and none such, it is 
believed, to vessels of war, except that local process cannot 
be executed upon their decks. The difficulty and embarrass- 
ment of removing a fugitive from a vessel of war, when he 
has been received there, is very great. As a result it is 
believed that the officers of such vessels are commonly 
instructed only to receive fugitives in very extraordinary 
cases, and that there is no practice of receiving them when 
they are mere fugitives from criminal justice, the cases 
arising almost exclusively dealing with political refugees. 

Even ships of war are subject to control by the harbour 
authorities, although no ordinary methods of police would 
control such a ship when violating the rules or orders of the 
authorities. A most conspicuous example of such control, 
and of acquiescence, was afforded by the United States ship 
of war, the Maine, in the harbour of Havana ; shortly before 
her mysterious destruction she was directed by the officers 
of the port to change her anchorage, and complied. 
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Admiral Evans, in a book of ** Published Memoirs," 
relates that while in command of an American ship of war 
in an harbour of one of the South American Powers, with 
which the relations of his own country were at the moment 
somewhat complicated, he was greatly troubled by the 
torpedo boats of the local Power performing their daily drill 
in the immediate vicinity, and in dangerous proximity to his 
own ship, so as to seriously threaten its safety ; that he 
stopped this by a threat of their destruction. This is quoted 
from memory, without access to the "Memoirs'* at the 
present moment, but as indicating the difficulty which may, 
perhaps, have to be considered in view of the great increase 
of the use of submarine explosives in naval warfare. How 
far may a Government ship in a neutral harbour claim 
dominion, not only over her own decks, but also over some 
limited portion of the adjoining water necessary for her own 
protection? It is difficult to see how such claims can be 
allowed, and at the same time the incident mentioned 
perhaps shows a difficulty which must more and more 
recur. 

As illustrating the complications arising from the 
doctrine of extra-territoriality, an incident may be cited 
of which the writer is advised by General E. S. Bragg 
as having occurred in the harbour of Accapulco, while he 
was Minister of the United States, accredited to the 
Republic of Mexico. Two ships of war of the United 
States. were anchored in the harbour, and desired to transfer 
certain coin and ship stores from one to the other. The 
Mexican customs officers forbade this, requiring all articles 
to pass through their office, so that their stamp tax certifying 
invoices could be collected. Against this there was an 
earnest protest by the Minister of the United States, made 
to the Mexican Government, which agreed to his claim and 
disavowed the exactions of the customs house officers. 
Here the exemption of ships of war from customs 
regulations is conceded, and the exemi)tion is extended 
to their boats and their intercourse with one another, 
quite in accord with principle. Calvo ("Le Droit Inter- 
national," tome 3, p. 339) says that notably in France 
foreign ships of war are exempt from customs and from 
" taxes de consomation inUrieure "as to merchandise they 
take on board for their voyage or for their daily provision, 
quite in accord with the final ruUng of the Mexican 
Government above. 

Government ships which are not vessels of war, it has 
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been claimed, stand upon somewhat different footing. In 
the well-known case of the Parlement Beige (L. K., 5 Prob. 
Div., 197) it was held in 1878 that a pubUc vessel of a 
foreign State, not a ship of war, carrjdng the mails, and 
also carrying merchandise, is nevertheless exempt from the 
jurisdiction of the Admiralty Courts in England. The ship 
in question was a mail packet, running between Ostend and 
Dover, and was the property of His Majesty the King of the 
Belgians, carrjdng the royal pennant, and navigated by 
officers of the royal Belgian navy, holding- commissions. 
In addition to the mails, however, it was shown that she 
carried merchandise and passengers and their luggage for 
hire. A proceeding in rem was instituted against this 
vessel by the owners of the Daring for redress in respect 
of a collision, but Sir Robert Phillimore held that the 
vessel, being in the possession of His Majesty the King 
of Belgium, as a sovereign, and being a public vessel of 
State, could not be attached, the exemption being put upon 
the same footing with that of a sovereign or his representative, 
an ambassador. 

A transport employed by a sovereign Government is 
sometimes said not to be exempt from local control like a 
vessel of war. The writer is advised, however, by a letter 
from the Minister of the United States accredited to Japan, 
that in 1900 the question arose between the Governments of 
the United States and Japan, in the case of the demand for 
the surrender of a man on board a United States Government 
transport at Nagasaki, charged with a crime committed upon 
a Japanese on board. The local officials were denied the 
right to arrest, and on the representations of the Minister to 
the Japanese Government that the ship was a transport 
belonging to the United States Government, want of 
jurisdiction was acknowledged. The case seems wholly 
in accord with the previous English cases, and the circum- 
stance that the injury was to the citizen of the local State 
makes it the stronger. Calvo justly quotes Dana's notes to 
Wheat on with high approval, that the immunities enjoyed 
by ships of war depend more on their public than their 
military character (Calvo, " Droit International," tome 3, 
p. 337, ed. 5). 

Ortolan *' Diplomatic de la Mer,'' tome 1, p. 298, 3rd ed.) 
shows that crimes or torts committed on board a vessel of 
war in a foreign port, or territorial waters, by members 
of the crew or any one else, fall solely under the jurisdiction 
of the tribunal of the nation to which the war ship belongs, 
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and are tried according to the laws of that nation. He 
rehes for this on Wheaton, and says Vattel declared the law 
the same in his time. He lays down the rule (p. 300) that 
the local authorities have no right to come on board the 
foreign war vessel to do any act of police, or arrest, or 
jurisdiction for acts done on board or elsewhere, '^ Les 
navires de guerre etant totalement exempts de la jurisdiction 
etrangire; " and (p. 227) that they are even exempt generally 
from visits of customs officers. 

It is not easy to find precedents for action where the 
foreign vessel of war violates the law of the country in 
whose waters it is. If we admit that the privileges of the 
foreign ship of war are kindred if not identical with those of 
a visiting sovereign or his ambassador, that intimates that 
the principal and commonly the only remedy is a representa- 
tion by the nation whose law is violated to the sovereign 
authority of the nation whose ship has violated its laws, 
relying upon redress as a matter of comity and policy, not of 
right enforcible in any national tribunal. Taylor (p. 307) 
thinks the only exception such extreme cases as require the 
prompt expulsion of the vessel where she is the focus of 
intrigue or instrument of conspiracy. 

Where the neutrality of territorial waters is violated 
by a foreign war ship, it is plain, however, that the 
territorial authority may use force to prevent or put an 
end to the violation, and moreover such an act of violation 
cannot be the basis of a lawful prize. The neutral 
nation not preventing it may make itself liable to the nation 
injured. 

The case of the General Armstrong (2 Wharton's **Dig.,'' * 
604, Snow's '* Cases Inter. Law," p. 396) seems to admit this. 
There an American armed brig was destroyed in the harbour 
of Fayal by a British man-of-war in 1814, and this was the 
foundation of a claim by the United States against Portugal 
for not keeping the peace in her territorial waters. It was 
decided by Louis Napoleon, as arbiter, in 1851, against the 
United States, on the ground that the American captain 
did not in time apply for protection, and fired first upon the 
British (see also the case of the Grange, supra). 

In 1604 James I. of England, by proclamation, forbade 
acts of belligerency within certain limits of his dominions, 
fixed by a straight line drawn from one point to another 
about the realm of England. Yet, in the succeeding year, 

* See Commodore Stewart's Case, 1 Court Claims, 113, 1864 ; Scott's 
" Cases," 910. 
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the Dutch and Spanish fleets fought furiously in Dover 
harbour, and the English only intervened by firing from the 
Castle Battery when the victorious Dutch, at the end of 
the second day, tied their Spanish prisoners two and two, 
and threw them into the sea (Walker, Inter, Law, pp. 169- 
170; Grotius, Hist,, xiv., p. 794). 

In 1666 when the Dutch East India fleet was attacked 
by the British admiral in the harbour of Bergen, the governor 
of the town fired upon the assailants (quoted in Commo- 
dore Stewart's Case, supra, from Vattel, bk. iii. ch. vii. 
section 132). 

When the United States war steamer Wachvsetts, in 
1864, captured the Confederate cruiser Florida in the 
harbour of Bahia (Brazil), and towed her to sea, she was 
pursued by a Brazilian man-of-war, but escaped by superior 
speed. The act was repudiated by the United States, and 
it was held by the Supreme Court of the United States that 
Brazil was justified by the law of nations in demanding the 
return of the captured vessel, and proper redress otherwise, 
and that the captors acquired no rights (** The Florida,** 
101 U.S. 37). And Sir W. Scott declared, " When the 
capture within the neutral territory is established, it over- 
rules every other consideration ; the capture is done away, 
the property must be restored, notwithstanding it may 
actually belong to the enemy*' ("The Vroto Anna 
Catharina,** 5 Eob. 15). 

As Ortolan (** Diplomatic de la Mer," p. 218) declares, if 
the vessel of war in territorial waters undertakes to commit 
any acts of aggression or of hostihty or violence whatever, it is 
the right of all nations to inmiediately take all the measures 
and employ all the means necessary for a legitimate defence. 
Chief Justice Marshall, in the great case of the Schooner 
Exchange v. McFaddon (7 Cranch 116) which is the 
foundation-stone of the exemption of ships of war, confines 
the exemption to such time as the ship is "demeaning 
herself in a friendly manner." 

Sir J. Fitz J. Stephen, in his opinion as one of that very 
distinguished body of Commissioners appointed by the 
Government of Great Britain in 1876 to inquire into the 
course to be pursued when fugitive slaves sought refuge 
upon British ships of war in the harbours of countries 
tolerating slavery, considers the duties of those partici- 
pating as affected by British or foreign law, and he says : 
" If the commanding officer, being called upon by the local 
authorities to perform any act which he was bound to 
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perform by international law, were to refuse to do so, the^ 
authorities would have to seek their remedy by diplomatic 
means, by reprisals, or, in the last resort, by war" (Stephen,. 
** History of Criminal Law," vol. ii. p. 45). 

The regulations of Mexican law on this subject (certified 
to the writer by the courtesy of the Mexican minister to the 
United States, His Excellency M. de Aspiroz), while ^^hoUy 
repudiating the right of asylum in foreign ships, provide a. 
very just and correct procedure, and, it is believed, in accord 
with practice: "Whenever it may become known that a* 
war vessel has a criminal on board, the authority of the 
port shall demand from the captain of the ship that the 
criminal be delivered to him. If upon such request the 
captain shall state that the criminal is not on board, his 
assertion must be believed ; but should he refuse to deliver- 
up the criminal, such an act shall be communicated to the 
Government of the Eepublic, who in its turn may make the 
proper claim from the nation to which the vessel belongs." 

The contention of Sir J. Fitz J. Stephen, maintained 
with great force, is that the foreign vessel of war in 
territorial waters enjoys certain exemptions as to her crew 
and herself ; but that if two Italians go on board a French 
ship of war in Portsmouth Harbour, and one stab the other^ 
if the French captain give up the offender, he could be tried 
by the English courts, even if no English process would run 
on the French ship (** History of Criminal Law," vol. ii. p. 48) . 
He turns it, too, most ingeniously, and says if a British 
ship of war were in a French port, and two Frenchmen 
were working on board, and one killed the other, must the 
captain carry the offender to England for trial? (p. 52), 
These illustrations certainly expose the weakness of the 
argument for absolute extra-territoriality, although they 
by no means impeach the rule against the exercise of 

1'urisdiction over a foreign ship of war in territorial waters- 
)y direct interference with her. No cases of the kind 
given in illustration have been observed by the writer as- 
adjudicated by the courts. Sir J. Fitz J. Stephen contends- 
that the local sovereign tacitly undertakes to '* abstain from 
all interference between the commanding ofl&cer and the 
ship's company, brought by him into territorial waters" 
(vol. ii. p. 49). It must be admitted that the local sove- 
reign makes Uke concessions as to the ship and her fitting!^ 
and belongings as well, and further than this it seems the 
courts have not gone, except in giving the reasons of 
decision, although the writers have. 
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Private Ships. 
When we turn to private vessels, the rule is very dif- 
ferent. There the right of the local sovereign to enforce 
jurisdiction is not embarrassed by meeting the official power 
of an independent nation. And yet, as Ortolan has well 
pointed out, a merchant ship is not in the same case with 
a single traveller; it contains a company, he says, orga- 
nised and ruled within in conformity with the laws of its 
own country (" Diplomatie de la Mer," pp. 28-9). 

The International Law Association, as well as the Insti- 
tute of International Law, have expressed their adhesion to 
the view that in the littoral waters within the three-mile 
limit, all ships without distinction have the right of inno- 
cent passage, with certain exceptions in time of war, and as 
io ships of war, and that crimes committed on board foreign 
ships so passing, on persons or things on board, are without 
the jurisdiction of the neighbouring country unless they 
violate its rights or laws. 

It is necessary to inquire how far the present law is in 
agreement with this declaration. 

The line of cases is famiUar dealing with jurisdiction 
over merchant ships in ports and harbours. Such juris- 
diction is fully conceded to the local authorities as matter of 
right with a practice of not exerting it unless interests 
beyond those of the ship and her company are involved. 

In 1806, in the cases of the Sa%, an American ship in 
the port of Marseilles, and the Newton, an American ship in 
the port of Antwerp (Wheaton, *' El. Int. Law,'* 3rd ed., 135 ; 
1 Phillimore, '* International Law,*' 3rd Ed., 484; Ortolan's 
'* Diplomatie de la Mer," 1, p. 450; Snow's "Cases Inter- 
national Law," 12), the Council of State of France held that 
in case of severe assaults by one of the crew upon another, 
either in the ship's boat or on the ship herself, the local tri- 
bunals had no jurisdiction to entertain prosecutions, and this 
on the ground that " the tranquillity of the port is not com- 
promised." 

In 1837 there was a case of poisoning on a Swedish 
vessel. The Farsattning, anchored in the Loire, and the 
court at Eennes had doubts as to the competence of the 
Swedish authorities, but the French Government directed 
that the criminal be dehvered up to the proper authorities 
on board his own ship (Phillimore, ** Inter. Law," p. 485 ; 
Bevue de Legisl. et de Jurisprud,, Fevrier, 1843, tome xvii. 
p. 143.) 

In 1859 the Court of Cassation decided in the case of the 
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inate of the American merchantman, The Tempest, who hacT 
killed one of the crew and severely wounded another on 
board the ship in the port of Havre, that wherever the act 
is of a nature to compromise the tranquiUity of the port, or 
local intervention is invoked, or the act is a crime by the 
law common to all civilised nations, the local authorities 
may intervene, and this notwithstanding Treaties giving 
exclusive charge of the internal order of the merchant 
vessels of their nation to the foreign consuls (Ortolan, 
''Diplomatic de la Mer," 1, 465; Snow's ** Cases Inter- 
national Law," 122). 

In 1875 the Supreme Court of Mexico, in the case of 
L* Anemone, held that, where murder is committed by one 
of the crew of a French ship anchored in a Mexican port,, 
and the body is brought ashore for burial, yet this is not 
necessarily a disturbance of the peace of the port, and that 
the local courts will not assume jurisdiction (Snow's " Cases 
International Law," p. 124; Journal de Droit International 
PrivSy 1876, p. 413). Counsel for the defence in this case 
distinguished it from the case in the harbour of Havre, as 
there the French courts assumed jurisdiction (he asserted) 
to prevent the accused from being lynched by the sailors of 
the port. 

In 1886 the Supreme Court of the United States decided 
the case of Wildenhus (120 U.S.I), where accused, a Belgian 
sailor, killed a fellow Belgian sailor on the Belgian steamer 
Noorland while she was moored at the dock in Jersey City, 
New Jersey. Wildenhus was arrested by the New Jersey 
authorities, whereupon the Belgian consul applied to the 
federal courts for his release on habeas corpus. It was held 
that, "It is part of the law of civilised nations that when a 
merchant vessel of one country enters the port of another 
for the purposes of trade, it subjects itself to the law of the 
place to which it goes, unless by Treaty or otherwise the 
two countries have come to some different understanding or 
agreement, and the English judges have uniformly recognised 
the rights of the court of the country of which the port is 
part to punish crimes committed by one foreigner on another 
m a foreign merchant ship." That by comity it came to be 
understood among civilised nations that matters affecting 
only the vessel and her crew, and not involving the peace or 
dignity of the country or tranquillity of the port, should be 
left to the authorities of the nation to which the vessel 
belonged. That the usage was the opposite as to crimes 
disturbing the peace and tranquiUity of the country, and the 
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-offender was never exempt **if local tribunals see fit to 
^assert their authority." That the Treaty with Belgium gave 
the consuls of Belgium jurisdiction only over offences on 
board which did not disturb pubhc tranquillity. That the 
very nature of felonious homicide, whether committed with 
publicity and clamour or not, disturbs the quiet of a peaceful 
community. Its effect is not confined to the ship and her 
-crew, and the local courts can take jurisdiction. 

Treaties of the character mentioned as existing between 
Belgium and the United States now exist between very 
many, if not most, of the civilised countries of the world; 
thus between Japan and Germany and Belgium, and the 
United States has such Treaties with twelve of the principal 
countries of the world, and with many lesser Powers. 

This case was cited and reUed upon in 1893 in United 
States V. Eodgers, 14 Sup. Ct. Reporter, 109, which held 
that the Federal Courts had jurisdiction of a prosecution for 
an assault with a dangerous weapon committed upon a 
steamer belonging to United States citizens, which was at 
the time upon the Canadian side of the Detroit Eiver, and 
so in. the territorial waters of Canada, it being held a part 
of the high sea, and Mr. Justice Field points out in the 
opinion that Mr. Webster, Secretary of State to the United 
States, in a letter to Lord Ashburton in 1842, said : — 

" It is natural to consider the vessels of a nation as parts 
of its territory, though at sea, as the State retains its 
jurisdiction over them ; and, according to the commonly 
received custom, this jurisdiction is preserved over the 
vessels even in parts of the sea subject to a foreign dominion. 
This is the doctrine of the law of nations, clearly laid down 
by writers of received authority, and entirely conformable, 
as it is supposed, with the practice of modern nations. If a 
murder be committed on board an American vessel, by one 
of the crew upon another, or upon a passenger, or by a 
passenger on one of the crew or another passenger, while 
such vessel is lying in a port within the jurisdiction of a 
foreign State or sovereignty, the offence is cognisable and 
punishable by the proper court of the United States in the 
same manner as if such an offence had been committed on 
board the vessel on the high seas. The law of England is 
supposed to be the same. It is true that the jurisdiction of 
a nation over a vessel belonging to it, while lying in the 
port of another, is not necessarily wholly exclusive. We do 
not so consider or so assert it. For any unlawful acts done 
by her while thus lying in port, and for all contracts entered 
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into while there, by her master or owners, she and they 
must, doubtless, be answerable to the laws of the place ; 
nor, if her master or crew, while on board in such port, 
break the peace of the community by the commission of 
crimes, can exemption be claimed for them. But, neverthe- 
less, the law of nations, as I have stated it, and the statutes 
of Governments founded on that law, as I have referred to 
them, show that enlightened nations, in modern times, do 
clearly hold that the jurisdiction and laws of a nation 
accompany her ships, not only over the high seas, but into 
ports and harbours wheresoever else they may be waterbome, 
for the general purpose of governing and regulating the 
rights, duties and obligations of those on board thereof, and 
that, to the extent of the exercise of this jurisdiction, they 
are considered as parts of the territory of the nation her- 
self " (6 Webst. Works, pp. 306, 307). 

As illustrating the complete control by local authority of 
the foreign merchant ship and her crew in a harbour, I refer 
to the fact, mentioned by Sir Travers Twiss (**Ijaw of 
Nations," p. 273), that when a British ship enteired a port of 
South CaroUna, while slavery was still maintained, there 
being a local law forbidding free negroes to be abroad in the 
State, if there were free negroes among her sailors, though 
British subjects, they were taken from the ships by officers 
of the port and locked up until the vessel cleared outwards, 
when they were returned. Difficulty in deciding whether 
the statutes of a country apply to ships entering her waters 
has arisen in a manner typical as to all statutes, in the 
matter of patents. 

Thus (Caldwell v. Van Vlissingham, 9 Hare, 415), in 
1851 the High Court of Chancery granted an injunction 
against subjects of Holland, to restrain them from using 
aboard their ships within the dominion of England, without 
licence of the plaintiff, an invention to which plaintiffs were 
exclusively entitled under the Queen's Patent. The patented 
articles were propellers on vessels trading from Holland 
to England, and the Vice-Chancellor gave the case of a rail- 
way engine running from Scotland to England as analogous, 
and refused to consider the reciprocal inconvenience of pro- 
ceedings of this sort in various countries. The case was not 
appealed, but the English statute was shortly modified to 
prevent the recurrence of such hardships (see Howard's 
Eeports, vol. 19, p. 184). 

In 1856 an action for infringement was determined, 
brought by the owner of a U.S. patent upon certain forms 
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of gaffs, against the proprietors of a French schooner, for 
entering Boston Harbour with such gaffs upon her. The 
United States Supreme Court held that patent laws were 
intended solely for the regulation of domestic matters, and 
that articles upon a foreign ship, lawfully made abroad, 
were not within their contemplation, and the court was 
unable to follow the English decision (Brown v. Duchesne,. 
19 Howard, 183). 

Two interesting but conflicting decisions, involving like^ 
principles, were made in 1901 with regard to local juris- 
diction over foreign merchant vessels in American waters. 
In the Kestor, 110 Fed. Eep. 432, it was held that a Federal 
statute prohibiting the prepayment of wages of seamen 
applies to such prepayment in American waters of the wages 
of seamen who are British subjects shipping in American, 
ports on British merchant vessels, there being no Treaty 
between the United States and Great Britain incon- 
sistent therewith. The decision was by the District 
Court of Delaware, and reviewing the cases as to juris- 
diction over merchant vessels, it held that any righta 
of extra-territoriality depended upon international comity, 
or upon Treaties ; and that either one would be over- 
ridden by a definite provision of a statute, at least if 
the statute were of a later date than the Treaty. The 
U.S. District Court for the eastern district of Pennsylvania, 
in the same year, and about six weeks previously, held {The 
Eudora, vol. 110, Fed. Eep., 430) : " A foreign vessel is a 
part of the territory of the country to which she belongs,, 
and although she is subject to the laws of the United States 
in certain respects, while in our ports, Congress has na 
power to control her domestic affairs, such as the terms on 
which she ships her crew, or the time or manner of the pay- 
ment of their wages, which are matters that properly 
concern the ship and crew alone, subject to the law of her 
flag." This decision dealt with the same statute as the 
former case, but reached an absolutely different conclusion. 

The matter coming before the Supreme Court (Patterson 
V, Bark Eudora, 190 U.S. 169) it was held that it was 
within the power of Congress to prescribe penal provisions 
as in said statute, ** and no one within the jurisdiction of 
the United States can escape liability for a violation of those 
provisions on the plea that he is a foreign citizen, or an 
ofl&cer of a foreign merchant vessel.'* That the implied 
consent of Government to leave jurisdiction over the internal 
affairs of foreign merchant vessels in our harbours to the 
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mations to which those vessels belong may be withdrawn. 
That the statute in question in its terms applied to foreign 
vessels as well as those of the United States, and the courts 
jxiust administer it accordingly. 

The courts of the country to which a vessel belongs are, 
however, quite genetally held to have concurrent jurisdiction 
•over offences committ^ upon that vessel, even within the 
territorial waters of another sovereignty. England assumes 
such jurisdiction by statute (Foreign Jurisdiction Act, 6 and 
7 Vict., c. 94, 18 and 19 Vict., c. 91, 41 and 42 Vict., c. 67 ; 
Phillimore, ** Inter. Law,'' vol. iv. pp. 800-1), and even 
•extends it to three months after employment on a British 
'Ship. The United States, by legislation, claim jurisdiction 
over crimes against the laws of the United States out of the 
jurisdiction of any State. (E.S., sec. 730; Taylor, ** Inter. 
Law,*' p. 196-) So in 1868 (Begina v, Anderson, 11 Cox, 
CC,^ 198^ Scott's ** Cases Inter. Law," 331) James Anderson, 
an Ameiricaii. citizen, was indicted in the Central Criminal 
Oourt for murder on a Nova Scotia vessel, which at the 
time of the act complained of, was in the Biver Garonne, 
About forty-five miles from the sea. It was held that 
France naight enforce her laws, but that the offence was 
Also within British territory, as done on a British ship, where 
^eat ships go, and the tide ebbs and flows. In U.S. v. 
Bennett (3 Hughes, 466; Scott's " Cases," p. 336) the same 
idoctrine was declared as to a crime on an American vessel 
in the same river. But this jurisdiction attaches to the 
»crime in such foreign territory solely because of its con- 
nection with the ship. 

Almost all the cases involving jurisdiction over foreign 
merchant vessels have arisen with reference to ports and 
harbours, and the local law is commonly treated as having a 
Jar more assured hold in such waters than in the littoral sea. 
Hall, however, takes a different view, and contends, with 
much force, that there is no reason for any distinction 
between the immunities ota ship using its right of innocent 
passage, and of a ship at rest in the harbours of the State, 
.(Hall's **Inter. Law," p. 201-2), and that the local State must 
be held to preserve her territorial jurisdiction in so far as she 
<;hooses to exercise it over the passing ships and those on 
board as fully as over ships and persons in other parts of 
her territory. 

The widely known case of Begina v. Keyn (L.E., 2 
Exchequer Div., p. 63, the Franconia Case) seems to be the 
£nal authority as to jurisdiction over ^he three-mile limits 

8 
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except as the jurisdiction is otherwise defined, as is judged! 
from a memorandum procured for the writer from the Board 
of Trade by the kindness of Hon. H. Clay Evans, U.&- 
Consul-General at London; and, in that case, a divided 
court, by a majority of one, held that England had, in the 
absence of statute, no jurisdiction over the adjacent seas for 
three miles, or for any space whatever, beyond low-water 
mark, at least so as to have the right to try a foreigner for & 
crime committed upon a foreign ship passiag through those- 
waters (the crime was a homicide caused by an alleged 
negligent collision). This doctrine was opposed by a 
very able dissenting minority, and was followed by the 
declaratory Act of Parliament of 1879, asserting the 
jurisdiction of Great Britain, but providing thait prose- 
cutions for offences on foreign ships in these waters 
should be only on the consent and certificate *"* of a 
Secretary of State." The writer is referred by the 
Memorandum from the Board of Trade mentioned above to 
Halleck's ** International Law*' (8rd ed., vol. 1, p\ 157, etr 
seqq.) for this passage upon this topic : '* The question 
how far the law of a local State is applicable to^ a foreign 
vessel passing along or anchoring in its territorial 
waters has led to much divergence of opinion,, but it may 
now be considered settled that a foreign vessel which does- 
no more than pass along the coast of a local State in that 
part of the sea which forms a part of its territorial waters,, 
is subject, while so passing along or temporarily anchoring,, 
to the sovereignty of such State, insomuch that, in 
the absence of other legislation, it is bound to respect 
the military and poHce regulations adopted by the State 
for the safety of its territory, and of the population of 
the coast. The vessel in other respects is as free as. 
if it were on the high seas. But the local State has a. 
right to legislate with respect to its territorial waters, and 
in such case the vessel becomes subject while in; the terri- 
torial waters to such local laws as may apply to it.'* 

In a curious and interesting case in 1864 (United States 
V. Smiley, 6 Sawyer, 640, Scott's ** Cases Int. Law," p. 302) a. 
United States court dealt with these facts. An American 
steamer. The Golden Gate, from San Francisco for Panama>. 
with nearly a million and a half dollars of treasure on board,, 
was burnt, and sank on the Mexican coast, within one 
hundred and fifty feet of the shore ^ and, somae two years 
thereafter, most of the treasure, which had been buried im 
the sand in the ship's safe, was recovered by Smiley,, who 
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^as criminally prosecuted in the United States for the 
^wrongful taking. The Court, per Mr. Justice Field, held 
that the crime, if any, was consummated within Mexican 
territory, and that whatever jurisdiction might belong to 
the United States over her vessels sailing within that zone, 
none attached to an abandoned wreck. " When a vessel is 
destroyed and goes to the bottom,*' he says, **the jurisdic- 
tion of the country over it necessarily ends, as much so as 
it would over an island which should sink into the sea." It 
is submitted that this case clearly recognises the criminal 
jurisdiction of the neighbouring country over the littoral 
sea, and that it is exclusive, except in case of foreign vessels^ 
and that in a matter not pertaining to revenue, fisheries, 
navigation, quarantine, or neutrality ; the court, moreover, 
reaches the conclusion against its own country's right, so 
that the decision has added weight, and seems not wholly in 
agreement with the opinion of the majority of the judges iri 
Queen v, Keyn, supra. Lord Coleridge, in his dissenting 
opinion in that great case, says, that as he understands the 
proposition of the majority, it is '*that for any act of 
violence committed by a foreigner upon an English subject 
within a few feet of low- water mark, unless it happened on 
board a British ship, the foreigner cannot be tried, and is 
dispunishable." Hall says that the case was decided ** on 
municipal and not international law" (p. 202), but the 
majority of the court seem to disclaim jurisdiction under 
either law. 

Conclusions. 

It is submitted that the result of the authorities is 
that — 

1. A foreign Government ship in territorial waters is 
not "extra-territorial," but simj)ly "inviolable" by local 
authority, that the extra-territoriality applies only to her 
foreign crew and equipments, and this only by general 
comity. 

2. That her inviolability continues only while she is 
" demeaning herself in a friendly manner." 

3. That as to vessels belonging to private owners in 
foreign territorial waters, jurisdiction attaches whether 
those waters are enclosed or littoral, very niuch at the 
discretion of the local State, but with a constant practice 
in local authorities to refuse jurisdiction if the ship and its 
company are alone affected. 
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4. That as to whether they are alone affected in cases of 
crimes seems, even where there is no direct injury to any 
other, a question dependent upon the gravity of the crime, 
and upon which the cases are not agreed. 

5. That as to whether, in matters of private right, the 
courts of the locahty are compellable to enforce local law 
against a foreign ship, and those upon it, in local waters, 
depends upon extremely diverse interpretations of local law, 
as mtended, or not intended, to apply. 

6. That local law enacted by any State may by its terms 
be made applicable to such foreign vessels and their crews 
coming within the territory, and will then be enforced 
fligainst them by the local Courts. 

7. That it cannot be said that any established principle 
of international law preserves any measure of absolute in- 
dependence to private vessels in territorial waters, although 
it comes near to preserving, and perhaps does preserve, 
such independence for Government vessels. 

When it is recalled how important it is to determine the 
jurisdiction under which an Act is done, in order to deter- 
mine its legality or criminality, whether it is binding or 
nugatory, the need is plain of simple, uniform and perma- 
nent rules which shall determine the jurisdiction over ships 
in these territorial waters which are, in the nature of 
things, the most populous of all waters. Eights and duties 
arising from births, marriages, deaths, and the making of 
wills must be ascertained from such incidents occurring 
upon ships in such waters. The criminal liability of many 
Acts mala prohibita only must be determined. It is a crime 
to use oil which is not of a certain proof in one jurisdiction ; 
it is not in another. It is a crime to sell intoxicating liquors 
in certain communities, and without special licence in most. 
A marriage is void if by a certain ceremonial in one country, 
and such a ceremonial may be binding in another. A doctor 
can prescribe lawfully under his licence in one, and not 
in another. A birth is legitimate by the laws of one, 
and illegitimate by those of another. Citizenship and 
public obligation depend upon the place of birth. The 
place of the ship at the moment of the **fact" must 
often be determined in darkness and fog, as within 
or without the three-mile limit, within or without the 
**line of respect," as Pinheiro-Ferreira has put it. Mr. 
W. E. Hall, in his learned work on ** Foreign Jurisdiction of 
the British Crown" (p. 241), has collected some important 
cases, in which murderous sailors escaped prosecution 
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through uncertainty in this respect. It is submitted that, 
although the decisions and opinions have in many ways 
favoured the authority of the flag in all internal matters, yet 
the law is still uncertain and difficult; that on many of these 
points, particularly as to vessels passing along the littoral 
seas, there are no controlling decisions, the one important 
one being by a Court so divided, and having been con- 
tradicted by a declaratory Act of Parliament. 

The purpose of this imperfect review of the authorities 
is to point out this conflict and uncertainty in the decisions, 
at least as to private ships, and to suggest that it might be 
remedied by general international conventions. The doctrine 
for which the International Law Association has declared, 
that those on board a foreign ship passing through the littoral 
waters are not amenable io- local. Courts, unless they violate 
the rights or laws of the adjoining country, seems by no 
means to solve the difficulty, since the question always is. 
Does an act at variance with local statutes violate the local 
law if done within such waters ? Does a statute applicable 
to France or England by its very enactment extend three 
miles from low-water mark, and, on action brought, must a 
Court enforce it against the passing navigator ? Is an apt 
upon such ship such a violation of the rights or laws of the 
local power as our resolution considiers should be punished 
by such local power, if the act is one forbidden by the local 
law in general terms, without reference to sea or land ? The 
decisions as to patents and as to statutes forbidding prepay- > 
ment of seamen's wages show the conflict in the views 
entertained (although the claims in each of these cases were . 
concerning ships in harbour). The comparatively small' 
number of decisions found on such subjects shows, perhaps, 
less of inconvenience than might be expected from the 
present uncertainties, perhaps, because the facts are so varied, 
the field so wild, the indirect results so various, remote, and 
even subtly derived, that we can trace them out in but a few 
of the cases. 

Certainty of right is a great aid to useful commerce; and 
it is believed a principal purpose of the discussion of all 
questions of law is to aid the evolution of such certainty, 
and thus to foster that free and peaceful intercourse which 
must always remain the highest pleasure of men and the 
beneficent source of civilisation. This is especially true as 
to questions of maritime international law, like those here 
considered. 
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Mr. Jacq. Langlois: Messieurs, nous sommes de 
quelques num^ros en arriere sur notre ordre du jour et je 
detnanderais au Bureau s'il ne conviendrait pas de se rat- 
traper dans la mesure du possible et d'avancer de quelques 
num^ros. II est evident que pour certaines questions, cer- 
taines personent se d^rangent, tandis qu'elle ne prennent 
que peu ou point d*int6r^t aux autres questions. 

Or, on nous avait promis que Ton commencerait cet 
apres-midi la discussion de la question de Tavarie commune, 
et si nous continuons du train ou nous allons, cette question 
ne pourra pas ^tre discut6e aujourd'hui. 

Je demanderais done s'il ne serait pas possible de com- 
mencer & 2 ou 3 heures, comme vous voulez, la question 
des avaries communes. Les autres questions que nous 
sautons, nous pourrions les reprendre dans une seance 
suivante. 

The President : Je pense qu'il est difficile de deranger 
Torder du jour. J'aurai le plaisir de vous recevoir ce midi 
au Jardin Zoologique ; mais nous t4cherons de ne pas trop 
nous attarder k table. Nous reprendrons la stance a 3 
heures et nous la prolongerons de maniere a faire le plus de 
besogne possible. J*espere que la question des avaries 
communes pourra venir en ordre utile k 4 heures. 

Quoiqu'il en soit, nous avons encore un peu de temps et 
nous allons done aborder la question suivante. 

EXECUTION OF FOEEIGN JUDGMENTS. 

M. Gaston de Laval (Brussels) read the following 
papers — 

Execution des Jugements Etrangers. 

PROJET DE rapport. 

Messieurs, — ^Les membres du Comite Anglais pour 
r^tude de " TExecution des Jugements Etrangers '* ont 
exprimi le voeu de voir le Comite Beige preparer pour la 
Conference d'Anvers un projet de Convention pouvant fetre 
adopts par TAngleterre et la Belgique, projet suivant 
mutando mutandis les grandes lignes de la Convention 
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Pranco Beige de 1899 et ne 8*61oignaait pas du projet 
discute k Eouen et a Glasgow. * 

On nous invitait a placer en tete de la Convention des 
regies de competence et de specifier ensuite d*une f agon con- 
cise et sans entrer dans le detail de ce qui devrait former 
Tobjet de la legislation interieure, les regies pour Tex^cution 
des Jugemaits Etrangers. 

La lettre du Comite Anglais tragait ensuite certaines 
regies de Competence dont nous n'avons voulu nous ecarter 
que le moins possible. 

Mais avant d'aborder Texamen du projet de convention, 
que Ton nous permette certaines observations prelimi- 
naires qui nous paraissent d'une importance pratique trfes 
considerable. 

Nous sommes tous, messieurs, d'accord pour reconnaitre 
Tutilite, je dirais la n^cessite, de rfegler d'une fagon claire 
Tex^cution des Jugements Etrangers dans les differents 
pays. L'Association de droit international a consacr^ a 
cette 6tude de nombreuses seances, et les travaux de ses 
membres les plus ^minents, tels que MM. Alderson Foote, 
Piggott, Cox-Sinclair, G. G. Phillimore, Bensa, Corsi, 
Gabba, Marais, Govare et Eromageot, t6moignent assez 
Ae rimportance que le monde judiciaire attache a la 
solution de cette question. 

Lors de Conferences ant^rieures, vous avez, messieurs, 
arrfete ou plutot discut6 certaines regies d* application gene- 
rale, et consacre certains principes. C'etait jeter les bases 
•d'une convention Internationale, bases sur lesquelles une 
entente entre plusieurs nations se fera sans doute un jour. 
Mais, messieurs, quand il s'agit de dessiner les grandes 
lignes d'une convention, non point entre divers pays hypo- 
thetiques qui sont chacun prets a faire le sacrifice de leurs 
legislations pour arriver a une entente, commune, mais entre 
•deux pays tels que la Grande Bretagne et la Belgique, dont 
la legislation est si dissemblable, on est surpris de voir com- 
bien de difficultes se dressent et I'on se demande B*il y a place 
entre ces deux legislations pour une convention du genre de 
<5elle que vos etudes nous ont invite k preparer. 

Et, laissez-moi vous Tavouer, nous avons longtemps hesite 
ik vous presenter un projet de cette nature. Les diflBcultes 
nous paraissaient presque insurmontables, tant il y a entre 
nos deux pays, au point de vue des lois et de la procedure, de 
profondes differences. 

Quand on songe aux obstacles qu'il fallut vaincre pour 
en arriver k la convention de 1899 entre la France et la 
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Belgique, deux pays dont la legislation derive de la mfeme^ 
source, qui ont la m^me organisation judicaire, on se 
demande avec anxi^te s'il n'est pas follement t^meraire 
d'oser tenter tracer un parallele entre deux legislations et 
deux institutions judiciaires aussi diff^rentes que celles de 
I'Angleterre et de la Belgique. 

Precisons tout d'abord ces difficult^s. Jamais occasion 
ne pourrait 6tre meilleure d*en chercher la solution, puisque 
nous avons ici presents pour les examiner les membres les 
plus estim^s de la magistrature des deux pays et les repre- 
sentants les plus autoris^s des deux barreaux. 

Je n'apprendrai rien k mes coUegues anglais en leur 
disant que le grand obstacle qui s'est toujours oppos^ su 
I'execution en Belgique des jugements anglais sous notre 
legislation actuelle est Tarticle 97 de notre Constitution 
disant : ** Tout Jugement est motive. II est prononce en' 
audience publique.'* 

II arrive souvent que les jugements anglais remplissent 
toutes les autres conditions n^cessaires pour en rendre 
Tex^quatur. facile en Belgique, mais je ne crois point me 
tromper en affirmant qu'ils ne remplissent jamais les condi- 
tions de Tart. 97 de la Constitution Beige et partant que 
leur execution doit fetre refus^e. 

Or, une convention entre les deux pays ne saurait avoir 
la moindre chance d'etre adoptee chez nous tant que cet 
obstacle demeurera. II semble que cet obstacle n'est pa» 
insurmontable puisque mes estimes coUegues anglais ont 
bien voulu me dire que la legislation anglaise pourrait hire 
modifiee. En effet il semble plus facile de motiver un juge- 
ment par ecrit (en fait comment rendre un jugement sans le 
motiver?) que de tenter une modification constitutionnelle 
liee k tant de difficult^s que nous ne croyons pas pouvoir 
songer meme k pareille eventuality. 

Le jour oil les magistrats anglais, auxquels tout le monde 
se plait a rendre un si profond honmiage, voudront par ecrit 
motiver leurs jugements dont Texecution a Tetranger parai- 
trait desirable, et si, aprfes les avoir signes de leur main ils 
les voudront prononcer en audience publique, comme cela se 
fait je pense deji sauf dans la procedure ** in Chambers," ce 
jour -la Ostende et Calais paraitront deji beaucoup plus 
rapproches de Douvres — au point de vue judiciare. 

Ce n'est pas, heias, la seule difficulte ! Alors que che» 
nous comme en France les jugements par defaut sont sus- 
ceptibles d*opp6sition, les jugements anglais sont en prin- 
cipes definitifs. Comment concilier cette contradiction ? 
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Parlerons-nous de la procedure? Partout ce sont^ 
d*autres rouages, d*autres institutions, c'est une langue^ 
judiciaire si diff^rente qu'il est rare de trouver un avocat- 
qui parvienne a parler a la fois celle-la et sa langue 
matemelle. 

Voyez d6ja tout au debut de toute procedure la maniere: 
de citer le d^fendeur. Au deli de la Manche il faut, sauf 
quelques rarissiraes exceptions, le ** personal service/* le 
defendeur doit sous peine de nullite recevoir en personne 
sa citation et il y a m6me sur la fa9on d'emp^cher cetta- 
" remise '' a personne toute une litterature qui oblige les 
porteurs de citation k des ruses d' Apaches! 

Chez nous comme en France il en est tout autrement^- 
et Ton comprend, en somme, que les magistrats anglais- 
n*aiment point en r6gle g^nerale considerer comme ** duly 
cited '* un defendeur qui n'a en fait jamais 6te touche par 
Texploit pour Texcellente raison qu'il etait a I'^tranger, i. 
domicile inconnu, et qu'il n'a point eu la delicate attention de- 
passer au Palais detacher de la grand'porte la copie qui y 
attendait patiemment son arrive ou de faire sa lecture quoti- 
dienne de feuilles Beiges oil cette litterature a Thonneur de- 
s'^taler. Mais ce sont Ik de moindres difficultes. On pour- 
rait certes arriver a une entente sur ce point, le ** impersonal 
service'* n'etant point chose inconnue en procediireAnglaise.. 
On pourrait aussi ecarter des causes de competence anglaise 
la seule presence d*un beige en Angleterre : les magistrats 
anglais se resigneraient facilement a la renvoyer devant les 
tribunaux de Belgique. 

La grosse difficult^ est celle qui decoule de notre Consti- 
tution et nous serious heureux d'apprendre de nos coUegues- 
que cette dii3&cult6 pourrait etre vaincue chez eux. 

C*est dans cette pensee, et sous les reserves de ce que 
nous avons eu Thonneur de vous dir6, que nous avons pr6par4 
un projet de convention. 

Nous Tavons fait en suivant autant que possible les pro- 
jets ant^rieurs que nous avons modifies suivant les critiques 
que nous jugions judicieuses et suivant un ordre d'idees 
nouveau dont le traite franco-beige a ete Tinspirateur. 

Un mot encore cependant avant d'aborder ce projet. 

Nous sommes restes dans les limites des projets de Eouen 
et de Glasgow. Mais qu'on nous permette de dire que nous 
considerons un projet aussi mutile comme un projet ex- 
tr^mement boiteux et que nous n'avons guere d*espoir de^ 
lui voir faire longue route dans les Chancelleries. 

Un pareil projet, limitant I'accord a une question d'argent^ 



( 122 ) 

'et en excluant des mati^res aussi importantes que le mariage, 
le divorce, la tutelle, la faillite, etc., ne visant que Texfecu- 
tion des jugements et ne pr^voyant pas — et pour cause ! — 
rex6cution des sentences arbitrates et des actes authen- 
tiques, se rapproche fort du traits Franco- Suisse auquel on 
s> fait tant de reproches. 

Et au point de vue da sa realisation pratique, le Gou- 
vemement Beige consentira t-il a signer une convention pour 
Tex^cution des jugements etrangers si en m^me temps on ne 
donne pas aux actes authentiques des notaires beiges une 
portee semblable? 

Or, comment rfegler ce point? Le Gouvemement 
Anglais accepterait il pareille clause sans reciprocity ? Bien 
qu'ayant le m6me nom, les notaires anglais n*ont point les 
m^mes fonctions ni le m^me pouvoir que les n6tres, et leurs 
actes, contrairement a ce qui est generalement admis, n'ont 
aucune authenticity semblable k celle qui entoure les actes 
des notaires fran9ais ou beiges. 

Quoi qu*il en soit, nous avons pens6 qu*il valait encore 
mieux presenter un projet mutile que de ne pas en presenter 
du tout ; et c'est, messieurs, en vous priant d'accueillir cette 
reserve que nous abordons le projet de Convention entre 
TAngleterre et la Belgique pour Texecution de certains 
jugements. 

"PEOJET DE CONVENTION. 

Sa Majeste le Eoi d'Angleterre, &c. . . et Sa Majesty le 
Eoi des Beiges, &c. . . . desirant regler les rapj)orts entre 
TAngleterre et la Belgique sur la Competence judiciaire, sur 
Tautorite et Texecution des decisions judiciaires, ont resolu de 
conclure une convention k cet effet et ont nomme pour leur 
pl^nipotentiaire, savoir. . . lesquels aprfes s'fetre communique 
leurs pleins pouvoirs trouv^s en bonne et due forme ont 
convenu des dispositions suivantes: 

Article I. 

La pr6sente convention ne se rapporte qu'aux ordon- 
nances jugements et arrets des Cours et Tribunaux de 
Justice des deux Eoyaumes et seulement en tant que ces 
decisions judiciaires tendent au payement d'une certaine 
somme en especes ou creent un titre k pareilles sommes soit 
que celles-ci soient dues en vertu d'une obligation contrac- 
tuelle, soit en vertu d'un delit, ou d'un quasi delit, soit en 
vertu d'une condamnation aux d6pens. 
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Aeticle II. 

Les Tribunaux de Jugement* seront reputes comp^tents 
•dans le sens de la presente convention [pour prononcer 
les decisions dont Texecution est demanded aux Tribunaux 
d'Ex^quatur] toutes les fois que les conditions suivantes 
auront ^te remplies : 

(a) Si la personne contre laquelle le Jugement a 6t6 
prononce avait au moment de I'intentement de Taction 
son domicile effectif .ou ^lu dans le ressort du Tribunal 
de Jugement (ou y avait sa residence habituelle) . 

(6) Si cette personne 4tait k ce moment sujette de 
TEtat dont fait partie le Tribunal de Jugement ou 6tait 
poursuivie devant celui-ci k raison d'une convention 
errant une obligation n^e, devant etre ou ayant &t& 
execut^e dans le ressort du dit Tribunal ou k raison d*un 
d^lit ou quasi d^lit commis dans ce ressort. 

(c) Si cette personne s'est volontairement soumise a 
la Competence de ce Tribunal soit conventionellement, 
soit en y intentant Taction, soit en s'y defendant sans 
exciper de Tincomp^tence avant toute defense au fond. 

(d) Si cette personne est commer9ante et a 6tabli une 
succursale dans le ressort du Tribunal de Jugement. II 
en est de m^me de toute soci6t6 civile ou commerciale 
de Tun des deux pays qui a 6tabli ime succursale dans 
Tautre. Mais dans les cas du present paragraphe cette 
competence ne s'^tendra qu*aux operations de la suc- 
cursale au lieu ou celle-ci est etablie. 

Article III. 

Les decisions des Cours et Tribunaux rendues en matifere 
civile et commerciale dans les limites de la presente conven- 
tion dans Tun des deux Etats ont dans Tautre Tautorite de 
la chose jugee si elles r^unissent les conditions de compe- 
tence arr6tees ci-dessus et satisfont en outre aux conditions 
suivantes, savoir : 

(a) Que les parties aient ete dtlment cities suivant 
la procedure du pays de Jugement ; 

(b) Que si le jugement a ete prononce par defaut la 
partie succombante ait ete dtlment informee de Taction 

* Nous avons adopts les denominations de " Tribunal de Jugement " 
•et " Tribunal d'Ex^quatur '* employees dans nos conferences anterieures, 
pour eviter de longues periphrases. 
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intent^e centre elle et ait eu la possibility legale de sy 
d^fendre ; 

(c) Que Texecution du Jugement puisse fetre r^gulifere- 
ment requise dans le pays de Jugement au moment oil 
on en demande Tex^quatur dans Tautre pays. 

(d) Que la decision soit pass^e en force de chose 
jug^e suivant le legislation du pays ou elle a ete rendue. 

(e) Que d'apres la m^me legislation Texpedition de 
Jugement qui est produite r^unisse les conditions, 
n^cessaires k son authenticity. 

aeticle rv. 

Le demandeur en exequatur devra produire devant le 
Tribunal auquel il s'adresse k cette fin : 

(a) Une copie authentique de la decision dont Tex^cu- 
tion est demandee. 

(6) Une declaration du President du Tribunal du 
siege ou la decision a ete rendue ou de la cour superieure 
(ou de son d^l^gue) attestant que les conditions a-c-d-e 
et 6ventuellement -6- de Tarticle 3 ont et6 remplies. 

Article V. 

Le Tribunal d'ex^quatur rendra ex^cutoire le Jugement 
dont s'agit, si le certificat ci-dessus est produit et conceme 
une decision rendue par un Tribunal competent suivant. 
Tart. II. de la presente convention, excepts : 

(a) Si la decision contient quelque disposition qui soit. 
contraire a Tordre public ou aux principes du droit 
public du pays ou elle est invoqu^e ; 

(6) Si le d6fendeur etablit qu'il a ^t^ satisfait au 
jugement. 

(c) Si le d^fendeur n'a pas kik cit6 devant le Tribunal 
d*Ex6quatur suivant la procedure r^gulifere du pays ou. 
I'ex^cution du Jugement est demandee. 

Article VI. 

Les m6mes voies de recours que dans les causes ordinaires. 
existent contre les decisions statuant sur Texicution. 

Article VII. 

Les decisions des Cours et Tribunaux rendues dans Tun. 
des deux Etats peuvent ^tre mises a execution dans Tautre 



( 125 ) 

Etat tant sur les meubles que sur les immeubles apres avoir 
-et^ declar^es executoires. 

L*ex6quatur est accorde par le Tribunal (civil en 
Belgique) du lieu ou Tex^cution doit en etre poursuivie. II 
a effet dans toute T^tendue du territoire. \ 

Le Tribunal saisi de la demande d'ex6cution statue 
'Comme en matiere sommaire et d*urgence. Son examen ne 
porte que sur les points ^numeres aux articles 1, 2, 4 et 5. 

Article VIII. 

Les Tribunaux de Tun les Etats contractants renvoient, 
^i Tune des parties le demande, devant les Tribunaux de 
r autre Etat les contestations concemant une somme d'sargent 
. (suivant Tart. 1) quand ces contestations y sont deja pen- 
•dantes ou quand elles sont connexes a d'autres contestations 
soumises k ces Tribunaux. 

Ne peuvent ^tre considerees comme connexes que les 
•contestations qui procfedent de la m6me cause ou portent 
sur le m^me objet. 

Le juge devant lequel la demande originaire est pendante 
connait des (demandes en garantie et des), demandes recon- 
ventionnelles k moins qu'il ne soit incompetent k raison de 
la matiere. 

La pr^sente convention est conclue pour . . . annees 
a partir du jour des ratifications. Elle n*aura pas d'effet 
j^troactif. Elle sera soumise a Tapprobation des pouvoirs 
16gislatifs en meme temps qu*un projet de Uri riglant son 
application inUrieure.*' 

II nous reste a justifier des raisons que nous ont incite a 
modifier en son esprit certaines parties du projet de Glasgow 
et a vous signaler ces modifications. 

, L'article 1 de notre projet reproduit en d'autres termes 
I'article 1 du projet de Messrs. Foote, Sinclair et Phillimore 
(que nous appellerons ** le projet de Glasgow ") en y ajoutant 
les mots ** cr6ant un titre a . . .** or " a right to . . .'* que 
M. Corsi voulait avec raison, il nous semble, y introduire. Si 
nous avons remplac6 les mots '* Whether by way of debt or 
damages" et les mots **tort committed** par **en vertu 
d*une obligation contractuelle soit en vertu d'un delit ou 
-quasi delit** c'est que nous trouvions preferable de plus 
nettement pr^ciser ces causes. 

L'article 2 du projet de Glasgow se retrouve presque en 
•entier dans notre projet saiif les mots " but subject to such 
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limitations as such court shall direct.*' II nous semble im- 
possible de maintenir cette phrase qui rouvre precisement 
une porte que la convention a pour but de fermer. II ne faut 
pas que le Tribunal d 'Exequatur ait ainsi le droit de se 
refuser k ex^cuter un jugement si cela lui convient. Au 
contraire il nous parait indispensable de pr^ciser si exacte- 
ment dans le convention toutes les conditions que devra 
reunir un jugement pour etre executable, que le Tribunal 
d'exequatur n'aura a puiser que dans la convention ses argu- 
ments pour admettre ou refuser Texequatur. Les conditions 
requises par la convention sont elles remplies ? Le juge n'a 
plus k se pr^occuper d'autre chose. 

Notre article 2 trace les rfegles completes de la Compe- 
tence. Nous avons autant que possible suivi le projet 
franco-beige tout en nous inspirant des discussions soule- 
v6es autour du projet de Glasgow. Nous laissons ouverte la 
question de savoir si la residence **habituelle'' dans un des 
deux pays ne rendra pas le Tribunal de ce pays competent^ 
mais nous ne nous dissimulons point la difficulty qu'il y a i 
definir cette ** residence habituelle." II faudrait d'autre part 
pr6ciser le mot domicile qui k certains egards est souvent 
compris diff^remment en Angleterre et en Belgique. 

Notre § (b) comprend le /orwm contractus et le forum 
destinatae solutionis, II nous a paru logique de conserver 
cetite unite; en effet si Ton reconnait la competence du 
Tribunal du pays ou une obligation est nee, pourquoi ne 
pas admettre celle du pays ou cette m^me obligation a ete ou 
devait s*executer? 

Nous avions deja dans I'article 2 § (a) la competence 
resultant du domicile effectif ou eiu ; nous avons compris au 
§ (c) le domicile eiu conventionnellement. Peut-^tre vou- 
drez vous y ajouter un § analogue au § 1 de Tarticle 3 de la 
Convention franco-beige et dire : ** Si cependant le domicile 
n'a ete eiu qu*en faveur de Tune des parties contractantes^ 
celle-ci conserve le droit de saisir tout autre juge competent." 

Le § (d) de notre article 2 reproduit Tarticle 3 § 2 de la 
Convention franco-beige, du. moins dans son esprit. II 
est certain qu'une personne morale telle qu'une Societe qui 
etablit dans un pays une succursale ne doit point trouver 
anormal d'etre soumise k la juridiction de ce pays. 

Cette succursale est en quelque sorte un domicile et doit 
entrainer la Competence du Tribunal tout comme le domicile 
effectif ou eiu d'une personne physique. D*autre part il 
serait peut-etre excessif d*etendre la competence du Tribunal 
au deli des frontifer^S pour y rechercher des actcs qui ne con- 
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cernent en rien la succursale meme. II a 6t& tenu compte- 
de cette restriction. 

II est certain que la personne qui intente un procfes devant 
le Tribunal d'un pays serait mal venue de dicliner la com- 
petence de ce m^me Tribunal du moment qu'une action 
reconventionnelle viendrait k fetre dirig^e contre elle. C'est. 
ce qui justifie notre § (c) qui reproduit d'ailleurs le § {d) de 
Particle 2 des Eules of Jurisdiction de Glasgow. Les mots 
" voluntary appearing *' de ce projet ayant paru sujets a in- 
terpretation douteuse nous avons cru dire plus explicitement . 
en employant les termes : **en s'y defendant sans exciper de 
rincomp6tence." 

Si nous avons stipule que cette exception doive se pro- 
duire avant toute defense au fond c^est pour la raison de 
probite eiementaire qui a fait inscrire cette m^me restriction 
dans nos codes. 

Nous avons en fait compris dans nos causes de compe- 
tences toutes celles que le projet de Glasgow nous indiquait 
sauf la premiere rendant competent le Tribunal du pays oh 
le defendeur n'aurait 6t6 que momentan^ment present. 
Cette cause de competence pourra peut-fetre figurer dans une = 
convention anglo-americaine, et rien n'obligera m^me dans 
notre projet les juges anglais k renoncer chez eux a cette 
cause de competence ; mais Tesprit de notre legislation ne 
nous permettrait pas, quant k nous, d'ex^cuter telles de- 
cisions rendues en Angleterre qui seraient basees sur cette 
cause de competence-li exclusivement. 

Si nous n'avons pas indique les causes excluant certains- 
motifs de <3ompetence comme le fait le projet de Glasgow au 
§ 3 (1 et 2) c'est parce que nous considerons que la conven- 
tion doit preciser toutes les causes de competence et par le 
fait m^me exclure toutes celles qui ne s'y trouvent point. 

Les regies de Competence etant fixees, nous abordons les 
conditions necessaires pour que Texecution d*un jugement 
rendu dans les limites de cette competence soient executes 
dans Tautre pays. 

Ces conditions reproduites dans Tarticle 3 sont celles de 
Tartide III. du projet de Glasgow sauf que nous avons omis 
ici le § (IV.) ** that complete satisfaction of the judgment 
has been obtained." En effet comme nous aliens, d'accord 
avec le projet de Glasgow, demander au Tribunal de nous 
donner une attestation confirmant que toutes les conditions 
requises ont ete remplies, il nous a sembie impossible de 
demander au Tribunal lui-m^me de declarer si oui ou non le 
jugement a ete execute avec succfes, en d'autres mots s'il a . 
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ete satisfait au jugement. Comment le Tribunal pourrait-il 
verifier ce fait ? Nous r^servons au d^fendeur en exequatur le 
droit de faire cette preuve pour faire tomber Taction en 
exequatur et en ce faisant nous restons dans les limites de nos 
principes juridiques, qui obligent celui qui se pretend lib6re a 
:apporter la preuve de sa liberation. 

C'est au President du Tribunal ou k son d^legue que nous 
demandons cette attestation dont nous parlions plushaut. En 
effet si la demande en exequatur se produit plusieurs ann6es 
;apres le jugement a qtio le Tribunal sera autremlsnt compost, 
certains juges auront peut-etre disparu et il deviendrait im- 
possible d'un obtenir ces declarations. Au contraire un 
President de Tribunal pent ais^ment verifier les points for- 
mant Tobjet du certificat en tons temps. II lui serait plus 
diflBcile d'apprecier la question de Competence et c'est pour- 
quoi laissant cette question en dehors Tavons-nous soumise au 
jugement du Tribunal d'exequatur tout en imposant k celui-ci 
le devoir de juger cette question conformement aux principes 
.arretes dans le convention. 

Pour les autres questions ce Tribunal s*en r^fferera simple- 
men t au certificat du President. 

Nous avons ecarte de notre projet, comme obstacle a 
I'exequatur, la question de fraude qui avait dejk suscit^ les 
plus vif s debats a Glasgow. Nous ne rouvrirons plus ce d^bat ; 
nous estimons avec la plupart d'entre vous, messieurs, que s'il 
s'agit de fraude du Juge ce serait une injure gratuite d'en 
parler dans une convention entre deux pays comme TAngle- 
<terre et la Belgique, ou la magistrature, tout en 6tant 
remuner^e bien differamment, est egalement au-dessus du 
.moindre BOup9on. S'il s'agit de fraude des parties elles- 
memes, elles ont un recours ouvert devant les tribunaux 
memes qui ont rendu le Jugement et n'ont point besoin d'un 
recours a T^tranger. 

Nous ne laissons pas au Tribunal d'Execution la latitude 
•que lui reconnait le § suivant Tarticle V. du projet. Si le 
Juge pent a son gre appliquer la convention ou la mecon- 
naitre, ce n'est point la peine d'en signer une. Au contraire 
nous estimons qu'il faut laisser le moins possible de questions 
ouvertes, de fa9on a obtenir dans les deux pays une execution 
non seulement aussi loyale mais aussi conforme du traite. 

Vous remarquerez, messieurs, que si nous avons en bien 
'4es points ete inspires jusqu'ici par la Convention franco- 
beige c'est surtout k partir de ce moment que nous y avons 
puise les principes et m^me le texte de notre projet. 

II en est resulte une convention mixte alliant a ce que 
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nous avons cm utilisable en cette circonstance dans la con- 
vention franco-beige tons les principes que nous avons cru 
pouvoirmaintenir dans leprojet de Glasgow. 

Ce travail, participant forc6ment au sort de toute oeuvre 
hybride de cette nature est, nous en sommes certains, plein 
d'imperfections. Nous serious heureux si a son tour il pou- 
vait faire Tobjet de votre etude, Messieurs, et si, amende par 
vous (et, nous en formons le voeu le pltis cher, notablement 
augments de fagon a la rapprocher de la Convention franco- 
beige), il pouvait un jour etre un lien de plus entre la 
Belgique et TAngleterre. 

G. DE Leval, 
Avocat pres la Cour d'Appel de Bruxelles, 

Conseil de la Legation Britannique. 

At 12.30 the sitting was suspended, and resumed at 3.45. 

Mr. Gaston de Leval : Messieurs, comme precise- 
ment nous avons ici present les deux champions, pour les 
id6es frangaises M. Lachau, et Mr. Cox Sinclair qui 
represente les int^r^ts anglais, il n*y a, je pense, pas d'incon- 
venient k continuer la discussion. 

Vous vous rappelez que nous avons commence par 
6tablir les causes de competence et qu'apres avoir passe aux 
conditions de competence qui seraient exigees pour rendre 
les jugements executoires, nous avons examine quelles con- 
ditions les jugements devraient encore remplir en dehors des 
conditions de competence pour obtenir Texequatur en 
Angleterre et en Belgique, et nous avons vu que ces con- 
ditions se r^sumaient en cinq points qui seraient examines 
par le tribunal m^me du jugement. 

Nous passons maintenant a 1' article IV. 

M. Leval read article IV. 

The following letter was received from Professor 
Gabba on this subject : — 

LoDi, 28/9/'03. 
Emp^che de participer a la prochaine session de I'lnter- 
nationaJ Law Association k An vers j'en suivrai neanmoins 
avec le plus grand int^r^t les debats et les r^sultats. Et je 
souhaite en particulier que le projet de convention anglo-belge 
pour Tex^cution des jugements civils m^me dans les termes 

9 
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. proposes par le Belgian Committee dans son si sage rapport 
pourra 6tre accueilli avec pen de modifications. Ca sera un 
^vfenement de la plus grande importance pour les relations 
intemationales de I'Angleterre et par suite de tout le monde 
civilis^. 

G. F. Gabba. 

Mr. E. W. S. Cox-Sinclair (London) : — I propose to 
express the views of the English members on the question 
of the Execution of Foreign Judgments. I am sure I may 
be permitted to say how fully the English section of the 
Committee appreciate the work which has been done by the 
Belgian Committee, and recognise what they present to the 
Conference as an extremely valuable and effective contribu- 
tion to the settlement of this question. The question has 
been discussed at several previous Conferences in my own 
time, in America, in France, and in Scotland, and consider- 
ably anterior to those Conferences at the Conference at 
Milan in 1883. So that this project which is now before the 
Conference is one which is based on the experience of the 
discussions which have taken place in those previous years. 
So far as the project which M. Leval has presented to the 
Conference is concerned, for the purpose of dealing with it 
in the most effective shape I propose to divide it into two 
parts. There is the part in which he anticipates certain 
difficulties in connection with the English law and pro- 
cedure, which he thinks in the case of Belgium would 
prevent — he almost regards it as an insuperable difficulty, 
if I may take one of his phrases — which would prevent in 
Belgium the execution of a judgment obtained in England. 
Those passages are mainly on pages 1, 2, and 4 of the printed 
Projet. As a matter of fact, as far as the judgment of my 
colleagues of the English section is concerned, they believe 
that not one of these difficulties is in any sense insuperable. 
Of course it is obvious that any agreement such as this, of 
an international character, must be arrived at, to a certain 
extent, by a compromise and surrender on the part of each of 
the States concerned ; but I believe that on the part of Bel- 
gium a surrender would be almost impossible in connection 
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•with this paoticuiar matter, because of the great difficulty in 
consequence of the provisions of an article of the Constitu- 
tion in the way of the enforcement of English judgments, 
AS it is put forward by M. Leval and those who act with 
liim in this matter, I will go through the principal sugges- 
tions in regard to the difficulty of Belgium enforcing an 
English judgment. First, under the particular clause of the 
tConstitution of Belgium in 1897, every judgment should be 
motive. Now in England, of course, as in every other 
civilised country on the face of the earth, every judgment 
which is given musij of necessity be motivi as far as the 
•expression of the reasons of the judgment is concerned, but 
what I understand to be meant by the Belgian section of the 
^Committee in this regard is this : that the record of the judg- 
ment produced in the country where execution is sought, 
should upon the face of it contain such grounds as will entitle it 
ito be regarded as motivi within the meaning of that article of 
ithe Belgian Constitution. Now, I apprehend that although 
i;here may be some necessity for the adjustment of the rules 
©f procedure — and it is possible, to some extent, some legisla- 
tion — ^there is nothing to prevent, in regard to a judgment 
pronounced in England, in reference to which execution is 
to be sought abroad, that judgment being placed, as a 
matter of form, in as completely motive a rendering as would 
be necessary to have the acceptance of the execution sought 
to be obtained. Secondly, there is the objection that every 
judgment with regard to which execution might be sought 
in Belgium should be pronounced in public. There again I 
.apprehend there would be no difficulty in the case of such a 
special judgment being the subject of a special application 
in order that it might be brought within the scope of the 
•description which is deemed essential. The third point is in 
regard to personal service. Shortly I may deal with it in 
.this way : by pointing out that I think the members of the 
Belgian section of the Committee do not fully appreciate the 
•extent to which substituted service at the present moment 
has become usual in England. So that in regard to each 
vone of these matters — ^and there may be. other small points 
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with which I do not propose to trouble the Conference — I 
think there is no diflBculty which caai be regarded as insuper- 
able for the purpose of preventing the acceptance of a Treaty 
somewhat in the form which M. Leval has put forward in his. 
Prqjet Now, departing from that, and coming to the actual 
project itself, M. Leval has pointed out that at the very 
outset there is .a question regarding the scope of tha 
judgment brought within the sphere of the operation of 
the proposed Treaty. M. Leval has accepted the fact, as it 
was accepted at Glasgow, that whatever may be the ultimate- 
object of those who desire the complete recognition of every 
judgment in a civilised country, it is better to proceed by 
steps. He therefore accepts the proposition which enables 
the enforcement of a judgment, which in its effect is, or 
comes to be, a decree for payment of money. I will only in 
passing refer to this capital distinction between a judgment 
such as would be covered by Article I., and a judgment such 
as Professor Corsi, in some observations which are recorded 
in connection with the Glasgow Conference, proposed. He 
dealt with matters of status, which are altogether different; 
from matters of contract, or from damages which arise in 
consequence of some wrong, in regard to which judgment has. 
been obtained. Therefore the scope of the Prqjet is one which 
has been virtulally accepted as going to the ultimate point 
which at the present moment we can ask the Governments 
of the world to accept. Now, I just wish to point out to the 
Conference one or two important matters. I will deal with 
them very briefly, and leave the matter to be discussed imtil 
there is any question which requires consideration from the 
English point of view which may be raised in the course of 
the discussion. So far as the matters in regard to which 
there appears to be a divergence from what has been pro- 
posed before, I have been looking somewhat carefully into 
them myself, with th6 advantage of the assistance of my 
colleagues, and it appears there is nothing substantial in any 
of those differences, bearing in mind the project put forward 
in Glasgow, with the single exception of the omission of the: 
reference to fraud. Some of the other matters were as^ 
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a matter of fact ultimately adopted at Glasgow in the very 
form which M. Leval has put forward on this occasion. As 
far as that question of fraud is concerned, I must say a word 
on that, because it is a most important matter, raised.as far 
back as 1883 at Milan, and has been to the very last the sub- 
ject of considerable discussion. What we mean by retaining 
the right of the country where execution is sought to inquire 
into the question whether the judgment in regard to which 
execution is sought has been obtained by fraud, is this : 
Let us first of all say what we do not mean. We do 
not mean a suggestion that there has been fraud on the 
part of the court or the judge who pronounced the decision. 
We do not mean to review the actual issue of the 
litigation which has been decided before the court itself 
and which, of course, in the ordinary course would be the 
subject of revision, so far as revision is practicable, in 
the particular court where the judgment is pronounced ; but 
what we mean is this : We mean to guard against the 
attempt to enforce in a foreign country a judgment which 
may have been obtained by fraud on the court itself. I will 
not trouble the Conference with references to judicial 
reports. There have been instances where the courts have 
thought themselves bound to refuse to recognise foreign 
judgments on the ground that there has been, in the obtain- 
ing of them, fraud on the court itself; and I feel sure, 
Hstening to M. Leval, that he, on the part of the Belgian 
section, recognises the necessity of putting in some pro- 
vision to safeguard against a result which no one would 
desire to bring about. Having said so much in regard to the 
matters dealt with in this general scheme, I should like to 
<5ommend it to the Conference on the ground that it is 
doubly based : it is based to a large extent upon what has 
gone before in previous Conferences, and it is also based 
upon the Franco-Belgian Treaty, in regard to which I feel 
sure we shall have the advantage of some observations from 
M. Lachau. Before I finish I should mention this : that 
Mr. Alderson Foote, one of the greatest English authorities 
upon questions of private international law, has considered 
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this project, and although in regard to some Matters he 
thinks it advisable that there be a reference to a committee 
to decide upon questions of detail, and more especially in. 
regard to some matters connected with the rules of compe* 
tence, on the whole I think I am able to say that he 
approves of the scheme as presented. Mr. Phillimore, who- 
is with me on the English Section of the Committee,, reminds 
me that Mr. Foote did desire to say that he thinks thera 
might be a consideration of the question whether the 
necessity of the judgment being motive might be recon- 
sidered from the point of view of Belgium, to see whether 
any surrender would be possible upon their part. I simply 
put it forward as something which he himself suggested to- 
me. On the other hand I feel that, even if it be impossible to* 
suggest a revision of the Belgian Constitution for that 
purposie, the difficulties may be met in the way I have 
ventured to indicate to the Conference. (Applause.) 

Dr. Paul Govarb (Paris) : Messeurs, Je me permettrai 
de faire une seule observation. Je la formule un peu au nom 
du Comit6 Fran5ais qui avait ^te charge k Glasgow d& 
preparer un projet, commission composee de M. Marais, 
M. Fromageot et moi. 

Si je prends la parole a cette conference, c'est parce que,, 
entre le projet soumis aux travaux de la commission a 
Glasgow et entre le projet qui nous est soumis ce jour, il y 
a une difference considerable. 

J'ai suivi avec le plus grand interfet les considerations, 
que viennent de developper les deux orateurs precedents et. 
je suis m6me tres dispose k me rallier k leur opinion, mais 
sous cette reserve, c'est qu'il me semble, je le repfete, qu'entre- 
le projet que Ton nous soumet aujourd'hui et le projet original 
soumis a nos deliberations, il y a une difference considerable. 

On nous avait demande en 1900 d'eiaborer un projet 
general sur Texecution des jugements etrangers et de fon- 
muler une sorte de convention, type qui pent s*appliquer 
avec quelques variantes, quelques modifications, k des con- 
ventions entre les divers pays, non seulement a un ou deux: 
pays determines, mais a toutes les nations. Cetait une oavre 
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intemationale et elle rentrait tr^s exactement dans la 
formule de notre association. On devait arrfeter une sorte 
de code au moyen duquel on aurait pu faire admettre k 
Texequatur, moyennant qaelques modifications, tons les 
jugements de nation k nation. 

. Je sais bien qu'on me r^pondra qu'il est impossible de 
faire un contrat ou une convention globale au moyen de 
laquelle tous les Etats indistinctement verraient leurs juge- 
ment accept^s par les autres ; mais sans vouloir faire 
allusion k un Etat en particulier, Tid^e primitive 6tait 
d'^laborer une convention au moyen de laquelle la France, 
I'Allemagne, TAngleterre et d'autres pays s*accorderaient 
r^ciproquement Texequatur. 

Mais aujourd'hui on nous invite, nous, une association 
intemationale, k discuter exclusivement un projet de contrat 
qui pourrait 6tre pass6 entre la Belgique et TAngleterre. 
Je^crois devoir ^mettre une objection centre le r6tr^cisse- 
ment de la question, c'est a dire que nous sommes invites, 
non pas k agir comme association intemationale, mais k 
nous substituer en quelque sorte aux diplomates beiges et 
anglais, pour T^laboration d'un traits entre deux pays, Ik oil 
par consequent les Italiens et les Frangais n*ont absolument 
rien k voir. C*est affaire entre la Grande-Bretagne et la 
Belgique, mais cela ne nous conceme pas. Si au contraire, 
nous voulons faire une ceuvre intemationale, sans dis- 
tinction, je crois que Ton devrait revenir k Tid^e primitive : 
c'est de faire un contrat dans lequel on aurait pu faire entrer, 
moyennant quelques l^gferes modifications, tous les autres 
pays. Autrement dit, au lieu de nous arrSter k des questions 
d'int6r6t purement local — et on ne pent faire un contrat 
parfait de ce genre qu'en s*inqui6tant beaucoup de I'^tat des 
esprits dans les deux pays contractants ; mais cela est 
pr^cis^ment la besogne des diplomates de ces deux pays : — 
nous devons seulement nous occuper des grandes lignes 
pour permettre aux diplomates de voir quels sont les 
principes qu'ils devront suivre plus tard dans T^laboration 
des trait^s particuliers. 

M. Louis Franck: Est-ce que vous me permettez de 
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faire une question ? Ne vaut-il pas ^videmment mieux qu'au 
lieu d'en rester k des theories, on aboutisse a un r^sultat 
tan^ble, m^me restreint? 

Je me permettrai de.rappeler un exemple qui fait grand 
honneur k notre confrere, M. Lachau. C'^tait en 1896, 
k Bruxelles, qu*il est venu d6fendre la n^cessit6 d*une 
entente entre les divers pays, et Tune des consequences de 
cette propagande a 6t6 le traits franco-beige. Je ne crois 
pas pour ma part que malgre cette collaboration de juris- 
consultes internationaux, ce traite sera parfait. Sans doute, 
il sera quelque jour amelior^. Deja des lacunes se signalent ; 
mais n'importe : c*est un r^sultat. 

I9i vous avez un certain nombre de jurisconsultes 
anglais ; d'autre part il y en a des beiges. N'est-il done pas 
interessant pour les Gouvemements respectif s de savoir ce 
que pensent le int^ress^s de la possibility de la convention 
entre les deux nations ? 

L'idee d'un contrat g^n^ral, imiversel, est certes trfes 
belle, mais la formule immediate entre deux pays, c'est 
beaucoup plus difficile et cela me parait beaucoup plus 
pratique. * 

M. Chables Lachau (Avocat, Paris) : Je viens examiner 
tres respectueusement avec vous le projet que Ton a soumis 
k la conference d'un trait6 entre la Belgique et TAngleterre. 

C'est une question tr^s int^ressante et je suis de Tavis de 
M. L. Franck. II est on ne pent plus interessant de 
laisser de c6t6 Tid^al que Ton poursuit depuis bien long- 
temps dans cette conference, moi le premier — ^pour en venir 
k un traite parfaitement utile, et qui n'a qu'un desagrement, 
c'est d'avoir des c6tes techniques qui font que m6me les 
jurisconsultes s'en eioignent. 

Non seulement, messieurs, il est utile de faire une 
eeuvre pratique, mais laissez-mois vous dire qu'il y a encore 
dans la facjon de faire un traite — et je reponds k mon 
confrere Govare qu'il y a une maniere de faire un traite — 
et cette maniere est tout aussi difficile que de trouver un 
ideal. 
I On se perd en faisant des traites de competence et 
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•d*execution de jugements sans avoir autrement approfondi 
•cette petite science sp6ciale. 

A la solicitation de la conference, je viens vous parler 
un peu du traite franco-beige. Je vais vous dire : voila 
■comment nous Tavons fait, dans quel but, avec quelles 
formules, avec quel enchalnement d'id^es nous avons 
marche. 

II y a eu ime grande methode employee. C'est cette 
m^thode que nous aliens chercher afin de la mettre aussi 
•dans le traits entre la Belgique et TAngleterre. 

Je suis d'accord, messieurs, et je r6ponds a une interrup- 
tion de tout k rheure — je suis d'accord sur la n6cessit6 de 
traiter de peuple a peuple. L'id^al d'autrefois a 6te 
suifisamment travaill6. Je suis encore du sentiment 
•de M. de Leval lorsqu'il vient nous dire : je suis effraye 
lorsque, au lieu de me trouver en face de Tid^al, je me mets 
•en face de legislations positives. 

Enfin, je suis de Tavis de vous tons : Je crois que 
Tavant-prbjet eiabore a Eouen, Glasgow, par M. de Leval, 
tout cela doit tomber dans le creuset d'une commission qui 
fera la grande oeuvre, qui sera aussi belle que le projet id^al 
•qui n'est plus d*aujourd*hui. 

Je vais vous dire quelques mot d'abord sur les iddes 
gen^rales, et je n'aborderai que cela — le temps tr^s limits 
ne me permettant pas d'entrer dans des details. 

M. de Leval et ses collogues se sont servis de deux 
documents qu'ils ont insdrds dans leur projet: le trait6 
franco-beige et les projets de Glasgow et de Eouen. 

Laissez-moi vous dire que le traitd franco-beige ne pent 
rien prouver. Sur la competence, k mon sentiment — 
toujours trfes respectueusement — aucune disposition de la 
competence ne pent 6tre admise ; sur Texequatur, tout le 
monde est d*accord depuis longtemps. 

Et il ne pent pas en fetre autrement ; vous le savez et je 
vous le rdpfete ; il y a une difference telle entre la legislation 
frangaise et beige et la legislation anglaise qu'il est difficile 
•que le traite franco-beige ressemble au traite entre la 
Eelgique et TAngleterre. 
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Une id6e g^n^rale que je veux vous soumettre : ne voua 
6tonnez pas de ces dissemblances dans les trait^s, il n'y en. 
a pas deux de peuple a peuple qui peuvent se ressembler. 

Ainsi, le traits franco-beige, c'est Tassimilation des. 
Beiges aux Fran9ais en France, des Fran9ais aux Beiges en. 
Belgique. C'est Tautonomie des legislations fran9aises et. 
beiges dans chacun de leurs pays, et quant aux rfegles 
de la competence, elles sont x^gl^s par des regies absolument 
communes. 

Quant au traite franco-suisse, on cherche la le juge 
naturel de chaque action. 

Ensuite, il y a le projet de traits franco-allemand, et li. 
c'est la vk^e forum contractus de competence. 

Voila les trois trait^s que je veux vous signaler et qui 
sont tout a fait diflKrents comme forme. Done, ne. vous- 
6tonnez pas si aujourd'hui qu'il s*agit d'un traits entre la. 
Belgique et TAngleterre, il y aura des differences et que Tou 
devra partir de points de vue totalement diff^rents. 

Ensuite, M. de Leval et ses collogues se sont occupes. 
de documents et d'etudes qu'ils ont places devant vous dans, 
des dispositions qui forment Tavant projet. 

Permettez-moi de vous dire que du moment ou la loi 
anglaise, dans ses dispositions, a dit : woilk ce que je reclame 
de la Belgique, cela est bel et bien; mais ce n*est encore 
que la loi anglaise, et il faut aussi penser un peu k la loi 
beige, et c'est ici precisement que Toeuvre d'une commission 
va nous ^tre utile. 11 y a des avocats beiges tout arm^s. 
pour cela, qui vous diront, C'est tres bien ; vous avez fait, 
des concessions, vous avez mis en relief ce que demande 
I'Angleterre ; maintenant, on decidera ce que veut la, 
Belgique et ce que la Belgique veut accepter. 

Je ne vais done m'occuper que des id^es g^n^rales et le; 
faire le plus rapidement possible ; je verrai ensuite quelle 
direction la commission doit prendre dans ses travaux et 
enfin les impasses que je peux voir. 

J'ai fait mon travail avec une certaine timidity ; je 
connais mieux la loi frangaise que la loi beige et cer- 
tainement mieux que la loi anglaise ; mais je le fais avec 
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beaucoup d'interfet parce que je me trouve en face de deux 
pays qui me sont chers : la Belgique dont j'ai gard6 de bons. 
souvenirs et qui m*a honors de distinctions que je porte 
fierement, et I'Angleterre qui a toute notre sympathie. 

Une chose me frappe : I'art. 1, dans lequel . . . 

The Prksidbnt : Veuillez done vous bomer. 

M. Lachau : Mais je ne fais que cela ; quand je suisi 
une fois lanc6 dans ce sujet, il m'est difficile de m*arr6ter. 

Je n'entrerai done pas dans les details techniques que 
j'aurais voulu d6velopper, puisque vous voyez devant quelle 
responsibility je me trouve. 

Je pense done, messieurs, que Ton ne pent pas dSfinir 
que tels jugements seront dans un traits d'ex6quatur qui 
prononceront une condamnation pour non-ex6cution d'une 
obligation contractuelle, ou poui* d^lit, ou pour quasi-d61it. 
On ne d6signe pas ainsi un jugement. Comment, au point 
de vue de la competence, de Tordre public, le tribunal 
d'exiquatur devrait-il admettre sans revision, un jugement,. 
pourvu qu'il satisfasse a Tune des trois conditions ci-dessus? 
Tout d'abord, il faudra bien que le jugement soit motiv6. 
Jamais vous ne ferez accepter par un tribunal beige, 
allemand ou continental un jugement non motiv6. Mais a. 
mon avis, il ne suflit pas qu'il soit motiv^. Je crois qu'il 
faut que les jugements qui entrent dans le traite soient des 
jugements qu'on d^terminera par la nature de Taction. Car 
enfin, la condition qu'ils prononcent une condamnation, ne 
dit rien. Une condamnation pent tout aussi bien fetre 
prononc^e k propos d*une question qui ne rentre pas dans le 
trait6. En matiere de succession, par exemple, qui n'y 
rentre pas. Mais un jugement qui prononce une con- 
damnation k raison d*une obligation contractuelle. En 
Angleterre, vous avez des actions in personam. Un juge- 
ment pent prononcer une condamnation pure et simple en 
cette matiere in rem ou in personam. Or voyez les conflita 
qui commencent tout de suite. Nous entrons dans la question 
de demandeur et de d^fendeur en jugement etranger. II est 
done indispensable que ce soit par la nature m^me de 
Taction que Ton d^signe les jugements qui entreront dans. 
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le traite ; si vous vons contentez d'y mettre un jugement 
pronon^ant condemnation, il est evident que vous com- 
mencez par creer la plus grande confusion. 

Deux trait^s ont ete faits, en matifere civile et commer- 
ciale. Nous avons 6tudie toutes les natures d'actions les 
unes apres les autres, mais jamais nous n'aurions os6 
mettre dans ces conventions que des jugements, pourvu 
qu'ils prononcent une condamnation, y seraient admis. 

On me faisait observer hier que le tribunal d'exequatur 
n'a pas a se prononcer sur la competence. J*y r^pondrai en 
deux mots. La competence c*est aujourd'hui un traite que 
vous faites avec la Belgique. Tout n*y est pas compris ; il 
y a des competences sp^ciales. II faut done que le tribunal 
beige sache si le tribunal anglais 6tait competent. 

On a mis ensuite dans Tart. 1 que les jugements auront 
droit a ] 'exequatur lorsqu'ils porteront une condamnation a 
raison d'xm delit. En Tetat de la jurisprudence actuelle 
fran9aise, et je crois pouvoir ajouter, de la jurisprudence 
beige, il est de principe que tout ce qui est condamnation 
penale en matifere de delit et tout ce qui est accessoire k 
cette action rentre dans la competence du m^me juge. Et 
le juge d'exequatur n*aurait pas le droit de le reviser. 

On y a ajoute aussi des condamnations pour quasi-d^lit. 
Permettez-moi de vous dire que Ton aurait fort k faire 
s'il fallait admettre ceci dans le traite, car au moins la moitie 
des procfes sont des quasi-d^lits. 

J'en arrive a Tart. 2. Messieurs, un danger pent men- 
acerle project : en vue des rfegles speciales de competence, 
prenez garde. C'est trfes dangereux. Nous avons eu le 
traite franco-badois en 1846. A la suite de conflits con- 
siderables, nous avons renonce a faire des conventions 
speciales dans ces trait^s d'exequatur. 

Lorsqu'on intente un proems, on ne sait ^videmment pas 
«i Ton aura besoin de demander Tex^quatur, et lorsque plus 
tard on doit le faire, on vous r^pond : vous n*avez pas suivi 
les regies de rex^quatur ; par consequent, nous ne pouvons 
2)as vous Taccorder. 

Messieurs, je laisse de c6te tout ce qui conceme les 
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affaires connexes, tout ce qui concerne les questions de- 
domicile, de litispendance, les questions de garantie. 

Votre commission aura un travail considerable pour 
unifier les legislations sur ces points. 

Certainement, le traite pent se faire, mais seulement 
moyennant de trfes grands sacrifices, et si 1' Angle terre veut. 
faire beaucoup de concessions. Cela lui est facile. Eh bien, 
TAngleterre doit faire ces concessions si elle veut entrer 
dans le concert europeen des peuples qui ont une maniere de 
faire le droit diff^rente de la leur. 

Quelque soit le resultat le nos travaux ici, il n'en est 
pas moins vrai que les progres se font. Et nous pouvons. 
avoir confiance en Tavenir. 

Mais nous avons ici des trait6s a faire. Tout le monde le 
demande, et il n*y a pas de petit commer^ant ayant a faire 
un contrat qui ne demande quelle est la legislation sous 
laquelle il tombera. Je crois done que la question est 
d'un haut int^r^t et que nous ne perdons pas le temps de 
la conference en discutant une question aussi interessante 
que celle d'un traits entre la Belgique et I'Angleterre. 

M. Octave Maeais (Eouen): Messieurs, j'avaisThonneur 
de fai^p partie de la mfeme commission. II est bien vrai que 
la conference de Glasgow avait demande que Ton pr^parstt 
un projet ayant un caractere general et applicable a I'ensemble 
des nations civilis6es, et que nous nous trouvons actuellement 
en presence d'un projet entre la Belgique et TAngleterre. 
Par consequent, ce que M. Lachau indique comme etant le 
projet ideal semble avoir ete abandonn^ dans T^tude de M. 
de Leval. 

Je me suis demande, apres tout, si cette convention pr^- 
paree en projet entre la Belgique et TAngleterre n'^tait pas 
de nature, neanmoins, k satisfaire les sentiments et les 
desirs de chacune des nations qui peuvent avoir interSt a 
faire un projet d'engagement reciproque, et c'est dans cet 
esprit que j'ai etudi6 le projet prepare par notre confrere de 
Bruxelles. Je le declare ici hautement, rien dans ce projet 
ne me parait incompatible avec les legislations des peuples 
commercjants et civilises. Ce ne sont pas plut6t les regies 
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ranglaises que les regies beiges qui ont 6t6 appliqu6es : ce 
sont les rfegles du bon sens juridique. Si vous voulez faire 
un projet de traits g^n^ral que chaque nation peut adopter 
et appliquer dans les rapports r^ciproques, je crois que ce 
projet r6pond parfaitement k ce but. 

Quels sont les sommaires du projet de M. de Leval. — 
Permettez-moi de vous relire les articles 1 et 2. Quel est 
le peuple qui refuserait k accepter un projet de ce genre ? 

Voici Tart. 1. (M. Marais read the Article.) 

Je sais bien que je rencontre ici une observation de M. 
Lachau que cela ne pourrait faire jamais I'objet d*une entente 
intemationale parce qu'il y a tant de divergences entre les 
.^iverses legislations. 

Mais nous devan9ons la discussion. Laissons la dis- 
cussion s'engager; laissons aux peuples de defendre leurs 
int6r6ts et lorsqu'on ieur pr^sentera I'art. 1 dans lequel on 
dira que tout jugement pr^sente pour I'exequatur sera admis 
dans tons les pays du moment oii Torigine de la creance 
r^siderait dans ime obligation contractuelle ; c*est alors que 
la porte est ouverte k la discussion. Mais ne rejetez pas 
d'embl^e le projet sous pr^texte qu*il y aurait quelque dis- 
cussion, alors qu'il edicte des regies rationnelles,raisomiables, 
acceptables, que toutes les intelligences peuvent comprendre, 
et que toutes les nations peuvent accepter. En definitive, 
voilk un article ler qui a un caractere absolument g^n^ral 
et pourrait servir de base k toutes discussions internation- 



L'art. 2 edicte des regies un peu plus complexes mais 
raisonnables. Et je ne vois pas pourquoi cela serait repouss^. 
(M. Marais read Article 2.) 

Voili quelque chose de raisonnable, acceptable par tout 
le monde. Et je trouve que le rapport de M. de Leval ne 
m^rite en aucune fagon le reproche qu'on lui a fait d'etre 
specialise. Au fond, nous nous trouvons devant un projet 
type, un projet general qui, par consequent, pourrait servir 
de base utile k toutes les discussions diplomatiques. 

Sir Walter Phillimore : Je vais conclure avec une 
proposition qui est la suivante: 
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La Conference pr^sente ses remerclments aux membres 
des commissions sm- TEx^cution des jugements k T^tranger 
•et specialement aux membres beiges pom: lem: rapport, et 
rendant hommage anx grands progres accomplis, renvoie le 
rapport k la commission en vue de la continuation de sa 
mission. 

I beg to propose: " The Conference thanks the Committee 

on the Execution of Foreign Judgments, and especially the 

Belgian members, for their Eeport, and being of opinion that 

great progress has been made, remits the Eeport for further 

•elaboration." I know there are a great many members here 

who want to proceed to another very important subject, and 

I quite feel that. I ought not to be long, but I want to make 

"three or four observations, partly for the benefit of the 

English, and partly for the benefit of the Belgians. I have 

thought it over, and I see no serious difl&culty in so modifying 

the Rules of the High Court of Justice in London as to make 

it possible that any judgment which requires to be executed 

-either in Belgium, or in any other country which follows the 

■Code Civil, should be pronounced in public, and should be 

motivi in writing. I see no difl&culty in our having a clause 

in our Rules to the following effect: "That wherever a 

3)laintiff desires that the judgment should be capable of 

•execution in a foreign country he should be entitled to give 

notice to that effect ; and in that case the formal pronouncing 

of the judgment should be postponed until motives or 

reasons have been expressed (as they very well could be) in 

the judgment " ; and I think it could be pronounced in open 

•Court. I see, therefore, no difficulty in meeting that article 

•of the Belgian Constitution, or any similar demand of any 

of the Latin countries. Again, though we cannot give, 

with our present procedure, the exequatur in the same way 

that it is understood in Latin countries, I think we might 

meet a request, or demand, which we find in the Belgian 

Reportthat the proceedings should be summary, and — I forget 

what the other phrase is — something which implies that 

there shall be no unnecessary delay in the procedure. We 

have what is called Procedure under Order XIV. applicable 
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to cases where the debt is obvious and clear, and where the- 
burden is upon the defendant of making a case by affidavit^ 
or by sworn evidence, that he has got a defence, otherwise 
summary judgment is given against him. I should see no- 
difficulty in putting actions on foreign judgments into the 
class of cases dealt with under Order XIV., though in form 
they would not be quite the same. Quite reciprocally what 
I should ask of Belgium in substance would be the same.. 
That leaves aside the question of fraud — ^fraud, of course, 
not of the Court, but of the parties procuring the judgments 
I know it is said that you should go to the country where 
the judgment has been obtained and get it set aside if there 
is fraud, and I know that by English law you can, though 
it is very rarely done, get a judgment of an English Court 
set aside by reason of fraud of the plaintiff in procuring the 
judgment. It is difficult to do it, but it has been done. All 
depends here on whether this is a general or special Treaty. 
If the Belgian authorities would satisfy us that a judgment 
obtained in Belgium could be set aside in Belgium for the 
fraud and perjury of the plaintiff in obtaining it, I do not 
suppose we should wish to put the defence of fraud on the 
English side ; but it would require that we should be satisiSed 
that the judgment would be as easily upset on the ground of 
fraud in Belgium, as it could be resisted on the ground of 
fraud in England, before we should be content to give up 
that ground of defence. But even supposing that we were: 
not willing to give up that ground of defence, surely, as- 
between two nations, each would be content to get what it. 
could ; and if all judgments against which fraud could not 
be pleaded would have summary execution on the part 
of Belgium, or of England, we should, at any rate, have got 
so far with regard to the Treaty. I think, with those indi- 
cations, if the English members of our Committee would 
kindly take in hand the Belgian project, and shape not merely 
a project of Treaty, but shape such draft alterations in the 
English Eules of Procedure as would enable a Treaty to be 
carried into effect, and if the Belgians would think further 
over the question of fraud, and endeavour to satisfy ug about 
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that, really this matter might at some future Conference — I 
am sorry it cannot be done at this Conference — be productive 
of very material fruit, and the Belgian pattern might then 
very well be a pattern for a similar Treaty, at any rate, with 
all the greater nations which adopt the Code Civil. I conclude 
with my motion. 

Mr. W. Galbeaith Miller: I just wish to make a 
single suggestion. In Scotland the laws are very consider- 
ably different from those in England. I propose that the 
name of Mr. Charles Scott Dickson, the Solicitor-General, 
who is a member of the Association, should be added to the 
Committee. 

M. Louis Franck : As a member of the Belgian Com- 
mittee I have much pleasure in supporting the motion of Sir 
Walter Phillimore. I think the draft Treaty which has been 
put before you is a very interesting one. I think there are 
very few countries with which Belgium would be more 
inclined to make a Treaty than Great Britain, because we 
entertain the highest opinion of the English Bench and 
the English Bar, and we feel confident that whenever 
foreigners are called before English Courts they are 
treated just as Englishmen are treated in our Courts. 
There may be some differences as to jurisdiction, there 
may be some difficulties as to procedure, but the main 
thing in such Treaties is a reciprocal confidence between 
the nations. It was one of the reasons why I allowed 
myself to interrupt Dr. Govare. You cannot go on in this 
way with some remedy for every one. Many nations are 
satisfied to have a Treaty with another nation because they 
have full confidence in the judgment of that nation, but not 
in that of other nations. It may be fairly hoped that the 
Committee will get as much good success with Great Britain 
as in the case of France and Belgium. I heartily support 
the motion. 

Mr. Cephas Brainerd (New York) : I think this is one 
of the most difficult and troublesome matters that have come 
before our Conferences. We have litigated numerous ques- 
tions in my country arising upon judgments of the Courts of 

10 
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other countries, frequently getting into complications, and 
possibly arriving at unsatisfactory results. This matter has 
been before the Association for about five years continuously. 
At the outset the Committee did not reach anything in the way 
of a topic for consideration of a Conference; but at Eouen we 
had a Eeport. I followed Mr. Justice Bigham in criticisms of 
that Eeport. Being encouraged by the success of Mr. Justice 
Bigham's criticisms, I broke loose on my own account at 
Glasgow, and made all the trouble I could, and the matter 
passed on to this Conference. The resolution presented by 
Mr. Justice Phillimore is characterised by the only words I 
can use — by the greatest wisdom and good sense, and I 
am quite in favour of it. As a member of the Committee 
I do not desire to have the Conference now brought to 
a vote upon this Eeport from Belgium, because my 
American associates have never had an opportunity to 
consider it, and the resolution presents ample opportunity 
for further consideration with the additional light derivable 
from the Belgian Eeport. I think we never before had any 
suggestion of views from Belgium. We did have a sugges- 
tion of views from France and from Italy. I have the 
greatest delight, if I may use the words, in seconding Mr. 
Justice Phillimore's motion, in the hope that at the next 
Conference the topic of Foreign Judgments will be disposed 
of in a manner satisfactory to all. 

Mr. J. E. H. Gray Hill : Mr. President, I fully support 
the proposition of Mr. Justice Phillimore, but with the very 
greatest respect to him I venture to say that I do not think 
the proposed Treaty as it stands will be acceptable to Great 
Britain, even though it might be shown that it is possible in 
Belgium to reopen a judgment upon the ground that it has 
been obtained by the fraud of the parties. I think it will be 
necessary to reserve the question of fraud entirely. At the 
bottom of the whole matter is, I think, this consideration, 
which obtains in the view of all lawyers in Great Britain 
and in the United States, viz., that judgments in those 
countries are obtained after examination and cross-examin- 
ation of witnesses produced personally before the Court, 



( 147 ) 

whilst in many other countries, including, I think, Belgium, 
many judgments are obtained without the production of 
those witnesses, on the reports of experts, and so on, which 
dt) not carry to our minds the same conviction of the attain- 
ment of justice that is carried to our minds in Great Britain 
and the United States, by the examination and cross-examin- 
ation of the witnesses. That is at the bottom of our appre- 
hension. I think, therefore, that if you will reserve the 
question of fraud, and allow judgment to be opened upon 
evidence of fraud, you will really be dealing with a very few 
cases, and will make a very few exceptions from the benefit 
of this Treaty which we are now called upon to approve, and 
which I thoroughly approve of, with the exception of that 
particular point. There is no doubt that Great Britain and 
the United States have gone, perhaps, further than any 
other nation, in regard to what is called the Comity of 
Nations, in enforcing judgments of foreign Courts : they 
have gone further than the Courts in other countries. 
Therefore, as far as this Treaty goes, it does not give 
further concessions from Great Britain to Belgium, but 
concessions from Belgium to Great Britain, and I should be 
glad to see the Treaty established almost as it stands if that 
one question of fraud be reserved. But if it is not reserved 
I am afraid we shall be attempting that which is impossible. 
The Treaty will not pass the British Legislature unless that 
one question is reserved. Although we have talked much 
about it, it is really a minor question. It will only occur 
in very few cases, and we shall get the benefit of all the 
ordinary cases by adopting this Treaty, with the good will 
of both nations. 

M. Gaston de Leval : I am thankful for what has been 
said, especially by M. Marais and Sir Walter Phillimore. 
The benefit of this Conference is to find out what is to be 
said on both sides. There would be no good in working 
out a thing like this on one side, that of the Continent, and 
knowing nothing of what would be said on the other side. 
That is the object of these discussions, to find out what 
remains, and what can be left out. I think we cannot 
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have better encouragement than the words of Sir Walter 
Philhmore, who says he thinks the Eules of Court in 
England can be changed in such a way as to meet us, 
as far as possible to do so. I think that now, if we refer 
it to a Special Committee, we shall have plenty of time 
to look after all the little details, and to bring before the 
next Conference a thing absolutely settled, which can be 
submitted to a vote. 

The resolution was then put to the meeting, and carried 
unanimously. 

The Law applicable by a French Court for Deter- 
mining THE Extent of the Liability of a Foreign 
Shipowner for Collision in French Waters. 

M. Georges Marais (Advocate of the Court of Appeal, 
Paris), in presenting a Paper on this subject, said : 
Messieurs, Je crois rendre service k tout le monde en 
renon^ant a la discussion de mon projet. Cette discussion 
pourra 6tre renvoy^e a une prochaine conference qui se 
tiendra dans un ou deux ans. 

Sir Walter Phillimore : Perhaps I may translate 
what M. Georges Marais has said. He says he thinks he 
will render a service to the Conference at this late hour, 
with the business with regard to General Average which is 
to come before it, if he contents himself with submitting 
his paper, without reading it. It is a matter which is 
extremely delicate and complicated, and if it were dis- 
cussed at all it would require very careful consideration. 
May I just add, as from myself, that having made a cursory 
but not complete study of what M. Georges Marais has 
said, I see that it is a very interesting article, very carefully 
reasoned, and one which, no doubt, merits very grave con- 
sideration ; and I dare say it will have its fruit when the 
matter comes before the final Tribunal. 

The President : Je crois en effet que la question 
traitee avec beaucoup de science par M. Marais gagnerait 
beaucoup a fetre discutee plus tard et je propose de la 
remettre k Tordre du jour d'une prochaine reunion. Les 
questions de I'assistanee judiciaire et du mariage seront a 
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Tordre du jour vendredi prochain. Nous aborderons main- 
tenant la question des avaries communes. 

Mr. J. E. H. Gray Hill: Would it not be possible to dis- 
cuss this question to-morrow ? It is an extremely important 
question, and interests us all very much. It deals, of course, 
with the French Law, but other laws in similar cases come 
under consideration. 

Sir Walter Phillimorb : We have passed that. 

The paper was as follows : 

DE LA LOI APPLICABLE EN FEANCE POUE D^TEE- 
MINEE L'ETENDUE DE LA EESPONSABILIT^ 
D'UN AEMATEUE ETEANGEE EN CAS D'ABOED- 

AGE SUEVENU DANS LES EAUX FEANCAISES. 

> 

Par Georges Marais (Docteur en Droit, Avocat a la Cour 
d'Appel de Paris). 

QuAND un navire stranger aborde, par sa faute, dans les 
eaux fran9aises, un navire fran^ais, il est essentiel de deter- 
miner la loi que les interess^s pourront invoquer a Tencontre 
de Tarmateur du navire abordeur pour lui r^clamer la repara- 
tion du prejudice qui leur a ete cause. 

Ces interesses (armateurs, chargeurs, gens de requipage)^ 
auront-ils le droit d'exciper de la loi fran^aise sur la respon- 
sabilite des preposants dans toute son etendue, c*est-a-dire de 
la loi du lieu ou le quasi-delit a ete commis, ou au contraire, 
ne devront-ils pas conclure centre Tarmateur etranger a une 
condamnation dans les termes et, aussi, dans les limites.de la 
loi etrangere, sous Tempire de laquelle Tetranger a donne 
mandat a son capitaine de conduire le navire ? 

L'interet pratique de cette question se con9oit aisement. 
Les legislations modernes, qui toutes edictent des regies sur 
la responsabilite des proprietaires de navires, ne sanction- 
nent pas cette responsabilite de fa9on identique. 

En France, par exemple, Tart. 216 du Code de Commerce 
proclame la responsabilite indefinie du proprietaire de navire, 
mais lui accorde la faculte de se liberer par Tabandon du 
navire et du fret. Dans le meme ordre d'idees, on pent citer 
la loi Beige du 21 Aout, 1879, art. 7 ; le Code Argentin, art. 880; 
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le Code Italien, art. 491 ; le Code Fortugais, art. 492 ; le Code 
Turc, art. 30; le Code V6n6zu6lien, art. 493. 

En Allemagne, d'apres Particle 462 du Code de Commerce, 
Tarmateur n'est pas tenu personnellement comme en Prance, 
mais le navire et le fret sont affect6s exclusivement a Tacquit 
des condamnations qui peuvent etre prononcees au profit des 
tiers. De meme le Code Maritime Su^dois de 1891, article 7, 
declare que le propri^taire de navire n'est tenu qu'a raison 
du navire et du fret ; de meme encore, le Code Danois en 
1863 et le Code Norw6gien de 1867. 

Par opposition a ces systemes qu'on appelle parfois 
systemes des pouples continentaux, la legislation anglaise, en 
vertu de Tart. 503 du Merchant Shipping Act de 1894 admet 
a rencontre du propri^taire de navire, une responsabilit^ 
personnelle limit^e a 15 livres ou a 8 livres par tonne de 
jauge, suivant qu'il s'agit de dommages causes a des per- 
sonnes (dE15), ou a des choses inanimees (£8). 

Sous Tempire de la legislation des Etats-Unis (loi de 1851) 
on distingue entre la faute commise par le capitaine dans la 
conduite du navire et les consequences des contrats qu'il a 
pass6s comme mandataire de I'armateur. Dans le premier cas, 
la responsabilite de I'armateur est limit^e a la valeur du navire 
et du fret ; dans le second sa responsabilit^ est illimit^e. 

Le Code de Commerce Espagnol, articles 826 et suivants, 
consacre la meme distinction (voir sur ces questions : note de 
M. CoHENDY, D. 89-2-145 ; et R. Vernbaux, I'unification du 
Droit dans la matiere de la responsabilit^ des propri6taires 
de navires — Marchal et Billard, Paris, 1900). 

Le chiffredes condamnations contre I'armateur variera done 
n^cessairement dans des proportions importantes suivant que 
telle ou telle legislation sera appliqu^e en I'espece a juger par 
les tribunaux francais. 

Cette importante question vient precis6ment d'etre r^solue 
par un arret de la Cour de Rouen, en date du 28 Janvier 
1903, dans les circonstances suivantes : — 



Le 22 Octobre, 1900, le navire anglais * Stokesley ' abor- 
dait et coulait par sa faute, a I'entree du port du Havre, le 



( 151 ) 

navire anglais ' Shagbrook.' Le ' Sbagbrook ' portait 1553 
tonnes de charbon, appartenant a la Cie. G6n6rale Trans- 
atlantique Fran^aise. 

One procedure s'engagea imm6diatement en Angleterre; 
les armateurs et les chargeurs anglais du * Shagbrook ' a 
Texception de la Compagnie Transatlantique, aprea avoir fait 
constater et proclamer par les juridictions anglaises la faute 
du * Stokesley/ r6clamerent aux armateurs de celui-ci la 
reparation du prejudice qu'ils avaient subi. 

Le 22 Mai 1901, intervint une decision de la Haute Cour de 
Justice (Admiralty Division) qui ordonnait aux armateurs du 
'Stokesley* de consigner £8 par tonne de jauge, soit £7491, 
pour etre r^parties au prorata entre les demandeurs, et d^clarait 
que cette consignation les lib^rerait de toute reclamation 
ult6rieure. La Haute Cour de Justice appliquait ainsi purement 
et simplement les regies du Merchant Shipping Act sous Tem- 
pire desquelles Tarmateur avait donn^ mandat au capitaine. 
II 6tait done naturel que les tribunaux anglais se conformassent 
a cette loi pour determiner la responsabilite de Tarmateur en 
reparation du quasi-delit commis par le capitaine. 

Le dividende qui revenait dans la contribution anglaise a 
la Compagnie Transatlantique avait 6t6 mis en reserve ; mais 
celle-ci refusa de le recevoir et pretendit avoir droit a la 
reparation integrale du prejudice qu'elle avait souflfert par 
suite de la perte de ses 1553 tonnes de charbon. 

II n'y avait, semble-t-il, aucune raison apparente pour 
traiter d'une fa9on privilegiee ce dernier reclamateur; la 
Cie. Stokesley resista done a cette pretention. 

Le 22 Juin 1901, la Compagnie Transatlantique assigna, 
devant le Tribunal de Commerce du Havre, la Cie. Stokesley, 
en paiement de la valeur des 1553 tonnes de charbon coulees, 
et ce en vertu des dispositions de la loi fran9aise. 

Aux termes en effet de Tart. 216 du Code de Commerce 
(loi du 12 Aout, 1885) : '* Tout proprietaire de navire est 
civilement responsable des fails du capitaine et tenu des engage- 
ments contractes par ce dernier pour ce qui est relatif au 
navire et a I'expedition." 

U pent, dans tous les cas, s'affranchir des obligations ci- 
dessus par Tabandon du navire et du fret. 
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La Cie. Stokesley exoipa des dispositions de la loi anglaise, 
et soutint que Tarticle 216 ne lui 6tait pas applicable. 

Sans doute, disait-elle, son capitaine avait commis dans 
les eaux fran9aises un d^lit ou un quasi-d^lit ; a ce titre, il 
6tait soumis lui a la loi fran9aise dans ses dispositions les 
plus rigoureuses civiles ou meme p6nales. 

L'armement n'etait coupable d'aucun d^lit. II est vrai 
que, par suite du contrat de proposition conclu avec son capi- 
taine, la Cie. Stokesley 6tait obligee de reparer les conse- 
quences des dommages que celui-ci avait pu causer. Mais sa 
responsabilite, exclusivement pOcuniaire, vis-a-vis de la Cie. 
Transatlantique, n'avait d'autre origine et d'autre cause 
que ce mandat et, par une consequence necessaire, c'6tait a 
la loi du mandat qull fallait se reporter pour determiner 
Tetendue de la responsabilite du mandant ou preposant. 

Or, la loi anglaise limitait en Tespece la responsabilite a 
£8 par tonne, les £8 avaient ete consignees, la Cie. Stokesley 
etait done libOree. En vain invoquait-on contre elle Tart. 
216 du Code de Commerce, qui rend I'armateur responsable 
in infinitum^ des faits de son capitaine, sauf faculte de libera- 
tion par Tabandon du navire. La Cie. Stokesley quand elle 
avait donne mandat a son capitaine, n'etait pas rOgie par 
Tart. 216 du Code de Commerce fran9ais, mais bien par une 
loi anglaise. II fallait done ecarter du debat I'art. 216 du 
Code de Commerce. 

Le 27 Mai 1902, le Tribunal de Commerce du Havre 
rendit un jugement aux termes duquel il accueillait les pre- 
tentions de la Cie. Transatlantique et declarait que la loi 
fran9aise, c'est-a-dire I'art. 216, etait applicable a la Cie. 
Stokesley pour determiner I'etendue de la responsabilite de 
celle-ci. 

Sur appel interjete par la Cie. Stokesley, la Cour de Eouen 
a, le 28 Janvier 1903, confirme le jugement du Tribunal de 
Commerce. Les principaux motifs de cet arret sont les 
suivants : 

"Attendu, sur ce litige, que le fondement de Taction 
intentee par la Compagnie Transatlantique repose sur un 
quasi-delit commis dans les eaux fran9aises, lequel oblige tout 
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a la fois Tauteur du quasi-delit et les personnes civilement 
responsables a en reparer les consequences quelle que soit leur 
nationalite, conform^ment aux dispositions de la loi fran9aise. 

" Attendu, en eflfet, qu'aux termee de Tart. 3 du Code de 
Commerce, les lois de police et de surete obligent tous ceux 
qui habitent le territoire fran9ai8; qu'il faut entendre par 
* lois de police et de surete ' toutes celles qui ont pour objet 
la surete des personnes et des biens, qu'elles soient prohibi- 
tives ou imperatives; que leurs dispositions soient ou non 
assorties d'une sanction penale. 

''Qu'il ne parait pas douteux que la legislation, meme 
civile, sur les abordages concerne la surete des personnes et 
des biens et qu'elle rentre par suite dans la categorie des lois 
visees par Tart. 3. 

*' Qu'en vain, Tarmateur soutient pour echapper a I'appli- 
cation de Tart. 8 qu'il n'etait pas sur le* territoire fran9ais au 
moment de la perpetration du quasi-delit alors qu'il y etait 
represente tout a la fois par son prepose ou mandataire et 
par le navire abordeur dont il est le proprietaire. 

^'Qu'on ne saurait d'ailleurs distinguer entre les conse- 
quences directes de la faute, c'est-a-dire la reparation du 
dommage et les consequences indirectes et notamment la res- 
ponsabilite de Tarmateur, qui, les unes et les autres, sont 
bien les suites du quasi-delit ; qu'on ne pent juridiquement 
concevoir que les consequences d'un fait unique et la repara- 
tion d*un seul et meme dommage puissent etre appreciees par 
des lois et par des regies diflferentes. 

"Que pour combattre cette solution, il est soutenu par les 
appelants qu'ils n'etaient tenus de reparer les consequences 
dommageables de la faute du capitaine qu'en vertu du contrat 
de mandat ou de proposition intervenu entre le capitaine et 
Tarmateur ; et, que, par suite, c'est la legislation du pays ou 
ce contrat a et6 passe, c'est-a-dire en I'espece la legislation 
anglaise qui pent seule etre appliquee, d'autant mieux, que 
c'est la seule qui soit compatible avec les besoins de la 
pratique et les interets bien entendus du commerce maritime. 

"Mais, que s'il est vrai que le contrat de mandat ou de pre- 
position est seul applicable dans les rapports du capitaine et 
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de Tarmateur, il ne saurait en etre de meme a Tegard des 
tiers qui n'y ont pas ete parties et pour lesquels ce contrat 
est res inter alios acta, 

"Qu'il est certain que le fait generateur de Taction intentee 
contre Tarmateur ne s'est pas produit en vertu du mandat 
confere a Tauteur du dommage et dont ^interpretation reste 
des lors en dehors du litige et qu*il s'agit uniquement d'appre- 
cier a Tegard du capitaine, comme a Tegard de Tarmateur les 
suites d'un quasi-delit, commis dans les eaux franQaises, qui 
ne peuvent etre regies que par les dispositions de I'art. 8 du 
Code de Commerce a Texclusion de la loi du pavilion qui 
serait peut-etre plus conforme aux interets du commerce 
maritime ; mais qui, tant qu*elle n'a pas ete erigee a Tetat de 
loi positive, ne pent etre appliquee par les tribunaux fran9ais. 

" Qu'il est si vrai d'ailleurs que la responsabilite civile du 
proprietaire de navire ne repose pas sur le contrat de mandat 
ou de preposition passe avec le capitaine, qull a ete souve- 
rainement decide dans bien des cas et, en Tabsence de tout 
contrat, que le proprietaire d'un navire est civilement respon- 
sable des fautes du capitaine, notamment lorsque le capitaine 
et le second etant decedes en cours de voyage, le capitaine est 
choisi par le Consul ; ou meme lorsque le navire a ete loue, 
sans etre equipe, a celui qui en devient Tarmateur et qui avait 
choisi le capitaine. 

"Qu'en definitive, en matiere maritime, le legislateur a 
adopts, en ce qui concerne la responsabilite civile du proprie- 
taire du navire, un principe qui n'est pas une application 
pure et simple de Tart. 1384 du Code de Commerce et qu'il a 
entendu faire resulter cette responsabilite a I'egard des tiers 
de sa quality de proprietaire du navire et parce que, ainsi que 
le proclament divers articles du Code de Commerce, notam- 
ment Tart. 407, c*est le navire, personnifi^ par son proprie- 
taire, qui est responsable et qu'il etait d'ailleurs equitable que 
le proprietaire qui profite de la bonne direction donnee a son 
navire supporte les consequences des fautes commises par le 
capitaine, a Texclusion des tiers, qui eux n*ont pu en tirer 
aucun profit. 

" Qu'il suit de ce qui precede que la loi applicable pour 
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determiner T^tendue de la responsabilite civile de la Cie. du 
Stokesley est la loi fran^aise et non la loi du pavilion." 

Un pourvoi a 6t6 form6 centre cette decision devant la 
Cour de Cassation ; examinons rapidement la valeur juridique 
de Tarret de la Cour de Eouen. 

11. 

II importe tout d'abord de bien preciser la distinction qui 
doit exister entre Tauteur du delit d*abordage — le capitaine — 
et les personnes civilement responsables — les armateurs, au 
point de vue de la loi applicable. 

Le capitaine reconnu coupable d'un abordage, a commis 
une faute personnelle. Suivant les cas, il pourra etre pour- 
suivi devant les juridictions criminelles du pays ou le siiiistre 
est arriv^, et il subira I'effet des lois penales de ce pays, pour 
les memes raisons et dans les memes conditions qu'elles 
seraient invoquees et appliquees a un national. En effet le 
capitaine stranger a manifestement viole les lois de police et 
de surety de TEtat ; il est naturel et legitime qu*il en subisse 
Tapplication. 

De meme encore, si nous entrons dans le domaine des 
interets purement prives, les tiers 16ses par Tabordage fautif 
du capitaine etranger pourront s*adresser a celui-ci et lui 
demander la reparation integrale du prejudice subi par eux. 
En vain, pour se soustraire a cette reclamation, le capitaine 
invoquerait-il sa propre loi d^apres laquelle, par hypothese, il 
ne serait tenu de reparer le dommage cause que jusqu'a con- 
currence des 2/3 ou de 1/2. 

II serait trop facile de lui repondre qu'aux termes de Tart. 
1882 du Code de Commerce tout fait pr6judiciable a autrui 
oblige celui par la faute duquel il est arrive, a le reparer; que 
le dommage ayant ete cause par lui envers un fran^ais, en 
territoire francais, la loi fran9aise seule est applicable lorsqu'il 
s'agit de la reparation pecuniaire. 

II en est tout autrement si nous considerons Tarmateur 
du navire. 

L'armateur, lui, n'a commis aucune faute personnelle; 
quelles que soient les procedures suivies contre le capitaine, 
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jamais lea victimes de Taccident ne songeront a imputer a 
Tarmateur la moindre responsabilite personnelle. La mise en 
cause de Tarmateur dans les diverses instances sera done 
basee uniquement sur la responsabilite civile et indirecte 
qu'il aura encourue a raison des faits de son capitaine dans 
leur relation avec le mandat donne a celui-ci avant le 
voyage. 

II semble done qu'il serait de toute ^quite, au moment 
meme ou une condamnation est demandee contre Tarraateur 
que le juge se referat, avant de prononcer la condamnation 
soUicitee, a ce contrat lui-meme afin de lui faire prodnire 
toutes ses consequences, mais rien que des consequences. 

Or, Tarmateur etranger a confere le mandat en pays 
etranger a un capitaine etranger pour conduire un navire 
etranger. A tons ces titres n'est il pas evident que le contrat 
de mandat doit etre regi par la loi etrangere ? Cette loi est 
essentiellement personnelle ; et elle suit les contractants dans 
leurs voyages, apres qu'ils ont quitte leur pays d'origine. 

La raison n'admet done pas aisement que, dans une in- 
stance ou Tarmateur ne figure qu'en qualite de mandant, on 
puisse soutenir avec succes que la loi du mandat disparait, 
qu'elle ne doit pas etre prise en consideration, et que seule la 
loi territoriale etrangere produira ses eflfets. 

Remarquons, au surplus, qu'on n'incrimine pas Tarmateur 
d'avoir cboisi un capitaine manifestement incapable. S'il en 
etait autrement, il y aurait alors Tarticulation contre Tarma- 
teur dune faute personnelle, et cette derniere hypothese com- 
porterait necessairement une solution contraire a celle que 
nous preconisons. 

Sans doute ce mandant a du prevoir que le capitaine, pen- 
dant les operations de son commandement, pourrait causer un 
prejudice a des tiers, et il a su egalement que, comme pre- 
posant, il serait responsable des actes de celui-ci, mais pour 
appr^cier dans quelles limites il serait tenu, Tarmateur a du 
et n'a pu consulter que la loi sous Tempire de laquelle il con- 
tractait. 

Comment, en eflfet, proceder autrement ? 

La loi du mandat est nettement determinee par la conclu- 
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sion meme du contrat ; mais qui peut prevoir la loi du lieu 
oil un quasi-delit se produira, s'il se produit ? 

Les legislations maritimes des peuples civilises sont, comme 
nous I'avons montre, malheureusement loin de runiformit6 
qu'il serait desirable de rencontrer en cette matiere. Autant 
de nations, presque autant de regies differentes pour deter- 
miner la responsabilite des armateurs. A ce point de vue 
encore, la seule regie applicable a Tarmateur etranger parait 
done bien devoir etre la loi de son propre pays. 

Toutefois, nous reconnaissons que si un texte formel de la 
lexfoH pr^voyait expressement ce cas et decidait, comme en 
Angleterre par exemple, que les armateurs etrangers seront 
responsables, dans les termes de la loi nationale, des conse- 
quences d*un abordagesurvenu dans les eaux territoriales, il 
faudrait assur^ment s4ncliner. Une telle disposition pourrait 
faire Tobjet de critiques au point de vue des convenances 
internationales, mais les Tribunaux, dont le premier et le plus 
imp^rieux devoir est d'appliquer la loi, seraient obliges de se 
conformer a cette legislation. 

Or, precisement, aucun texte semblable n'existe a I'heure 
actuelle dans la legislation fran9aise. Sans doute, pour mo- 
tiver leurs decisions, les Tribunaux visent des articles de nos 
lois civiles et commerciales ; mais si on les examine avec 
attention, il est facile de constater qu*ils ne se referent nuUe- 
ment aux cas qui nous occupent, et c'est en particulier par un 
raisonnement que nous croyons errone que la Gour de Bouen 
a pu les invoquer. 

III. 

Tout d'abord la Cour excipe de Tart. 3 du Code Civil. 
Get article edicte " que les lois de police et de surete obligent 
tous ceux qui habitent le territoire.'* 

Que faut-il entendre par ces mots : ** Loi de police et de 
surete?'' 

Baudby-Laoantinbrie, dans son * Traits des Personnes,' 
to. 1, nos. 198 et 196, s'exprime ainsi a ce sujet : — 

**Chaque etat devant pour voir par lui-meme et par lui 
seul a sa conservation, les lois de police et de surete obligent 
tous ceux qui habitent le territoire francais meme passa- 
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gerement (art. 8, § 1). Aussitot qu'ils eutrent en France, les 
etrangers se trouvent done soumis a ces lois, ils doivent leur 
obeir, et en re tour elles les protegent.'* 

" Que faut-il entendre par lois de police et de surete ? On 
designe sous ce nom tons les actes de la puissance publique, 
quelque nom qu'ils portent (lois, d^crets, ordonnances, arre- 
t6s), qui ont pour objet le maintien du bon ordre, la surety des 
personnes, le respect des propriet6s et la salubrity publique.'' 

A priori, il semble que Tarmateur stranger ne doiye guere 
redouter Tapplication de ces dispositions a son prejudice. 
II n'habite pas, en effet, le territoire, et personne ne songe a 
soutenir qu'il a contrevenu personnellement a une loi de police. 

Mais la Cour constate et decide qu'au moment de Tabor- 
dage, I'armateur etait represente sur le territoire par le capi- 
taine et aussi par le navire; que, par suite, on ne saurait 
distinguer entre les consequences directes de la faute et les 
consequences indirectes, notamment la responsabilit6 civile 
de Tarmateur, que les unes et les autres sont bien les suites 
du quasi-d6lit; qu'on ne saurait concevoir que les consequences 
d'un fait unique puissent etre appreciees par des regies dif- 
ferentes ; qu'au surplus le contrat de mandat dont se prevaut 
Tarmateur ne concerne pas les tiers leses, qui n'y ont pas 
ete parties. 

II est sans doute exact de dire qu'au moment de I'abordage 
I'armateur etait represente par le capitaine. Mais, ceci pos6, 
precisons immediatement Terreur de la Cour. La Cour affirme 
qu'il est impossible de distinguer entre les consequences direc- 
tes de I'abordage et les consequences indirectes. 

Les consequences directes seraient, d'apres la Cour de 
Bouen^ la reparation du dommage par le capitaine, et les con- 
sequences indirectes, la responsabilite de I'armateur. Mais 
n'est-ce pas un simple clique tis de mots ? En effet, qualifier 
de consequence indirecte la responsabilite de I'armateur, ce 
n'est pas donner un motif suffisant pour appliquer a I'arma- 
teur la loi fran9aise; il est evident que I'armateur n'est 
assigne qu'indirectement, pour des faits qui ne lui sont pas 
personnels ; autrement il n'y aurait pas de question. L'arret 
contient done une formule, la ou il faudrait une demonstration. 
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La cour ajoute, il est vrai, qu'il n'est pas concevable qu'un 
fait unique produise des consequences differentes a Tegard du 
capitaine et de Tarmateur. 

II est facile de repondre: les consequences peuvent par- 
faitement ne pas etre identiques parceque la situation des 
defendeurs n*est pas analogue : I'un est I'auteur du dommage, 
Tautre est le preposant. II n'y aurait par suite rien de par- 
ticulierement etrange a ce que les effets juridiques decoulant 
de Tabordage ne fussent pas semblablee au regard de ces deux 
personnes. 

On pent meme constater que ce fait unique produit dies 
consequences fort differentes en ce qui concerne le capitaine 
et Tarmateur ; ainsi, comme suites directes de Tabordage, le 
capitaine pent etre passible de poursuites deVant la justice 
repressive, Tarmateur jamais. 

Au surplus, nous montrerons plus loin en etudiant les 
abordages survenus en haute mer, que ce fait unique de I'abor- 
dage produit alors des consequences civiles differentes quant 
au capitaine eta I'armateur. 

L'afl&rmation de la Cour de Eouen est done pour le moins 
excessive. En tons cas, elle n'est pas une demonstration. 

Mais, continue la Cour, les tiers leses n'ont pas a se pre- 
occuper du mandat intervenu a Tetranger. Conformement a 
la loi fran9aise, ils saisissent la propri6t6 du pr6posant, et 
demandent a etre indemnises conformement aux dispositions 
habituelles de la loi fran9aise. 

Eeconnaissons qu'ici encore la Cour procede par voie 
d'affirmation. Est-il bien vrai que le contrat de mandat soit, 
apres I'accident, un acte absolument stranger aux tiers leses 
et dont ceux-ci sont censes ignorer, sinon Texistence, du moins 
les modalit6s. 

Et cependant quand les demandeurs en dommages-int6rets 
assignent I'armateur, ils agissent parce que celui-ci a donn6 
un mandat au capitaine. Le fondement de Taction est a 
Torigine le mandat meme dont plus tard ils voudront ne tenir 
aucun compte quand ils r6clameront I'allocation d'indemnit6s. 

L'art. 1384 du Code de Conamerce declare que le maitre 
est responsable des actes de son pr6pos6, et Tart. 216 du Code 
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de Commerce que tout propri6taire de navire est responsable 
des faits du capitaine. La regie est incontestable, il faudrait 
seulement ajouter qu'elle s'applique a ceux pour lesquels elle 
a ei6 6dict6e. Or, quand le legislateur a promulgu6 Tart. 216 
du Code de Commerce, et quand il 6crivait " Tout propri^taire 
de navire est civilement responsable," il faut bien admettre 
qu'il avait en vue les propri^taires de navires fran9ais et qu'il 
ne I6gif6rait que pour ou contre ceux sur lesquels sa puissance 
s'etendait, c'est-a dire sur les nationaux. 

Toute autre conception serait irrationnelle. 

En resume, cette premiere partie de I'arret de la Cour de 
Bouen se borne a cette simple afiQrmation : il n'y a pas a tenir 
compte de la loi du mandat. 

Dans une s^conde partie, la Cour a esquisse pour justifier 
la solution qu*elle adoptait, une theorie juridique qui nous 
parait contenir une erreur caracterisee : nous voulons parler 
de la theorie de la quasi-personnalite civile du navire. 

Nous disons la quasi-personnalite civile et non pas la 
personnalite civile du navire pour bien montrer ce que la 
doctrine dc'la Cour a de fugitif et d'incertain. 

II est evident qu'un navire n'a en lui-meme aucune per- 
sonnalite civile. La personnalite civile est une fiction et un 
bienfait de la loi, d'apres lesquels un etre de raison comme 
une Societe, un Syndicat, une Commune par example, ont 
pour certains actes determines une capacite analogue a celles 
des etres vivants. Naturellement, un texte est necessaire 
pour conferer la vie juridique a cette reunion d'int6rets qui, 
par eux-memes, en sont totalement depourvus. 

Or, ce texte, en droit fran9ais, fait defaut pour les navires. 

Ceux-ci n'ont pas de personnalite, ils restent ce qu'ils 
sont : des cboses inanimees, des biens dans le patrimoine de 
leurs proprietaires. 

La cour n'hesite pas cependant a dire que c'est le navire 
personnifie par son proprietaire qui est responsable, et elle 
invoque a I'appui de sa these Tart. 407 du Code de Commerce. 

Cet article relatif aux abordages, est ainsi concu dans ses 
trois premiers paragraphes : — 

Art. 407. — **En cas d'abordage de navires, si Tevenement 
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a ete purement fortuit, le dommage est supporte sans 
repetition par celui des navires qui Ta eprouve. 

Si Tabordage a ete fait par la faute de I'un des capitaines, 
le dommage est paye par celui qui Ta cause. 

S'il y a doute dans les causes de Tabordage, le dommage 
est repare a f rais communs et par egale portion pour 
les navires qui Tont fait et souffert." 

Dans ces trois paragraphes, le Jegislateur parle du navire 
et jamais du ou des proprietaires de navires, et la Gour de 
Bouen a tire cette conclusion que les navires sont doues d'une 
Borte de personnalite civile, d'apres laquelle ce serait le navire 
lui-meme qui repondrait des indemnites encourues par suite 
des fautes du capitaine. La cour fortifie d'ailleurs son rai- 
Bonnement en rappelant que les proprietaires de navires sont 
parfois responsables, abstraction faite de tout mandat confere 
a leur capitaine ; il en est ainsi quand le capitaine et le second 
decedent en cours de voyage ; un capitaine est choisi par le 
Consul ; ainsi encore quand un navire a 6te loue, sans etre 
equipe, a celui qui en devient Tarmateur et qui choisit le 
capitaine. 

La refutation de cette argumentation, qui tend a isoler la 
personnalite du navire de celle de son armateur, ne presente 
pas croyons-nous, de difficult^s tres serieuses. En effet la 
Cour attribue a Tart. 407 un sens qu*il ne comporte pas. 

L*article 407 a pour objet de determiner la fa^on dont les 
dommages seront supportes et repartis dans les differeuts cas 
d'abordages qu'il prevoit, et cette question est assez importante 
pour que le legislateur n'ait pas eu Tintention d*en resoudre 
accessoirement une autre, aussi compliquee que celle de la 
personnalite des navires. L*art. 407 emploie, il est vrai, dans 
ses trois paragraphes la locution: "Le dommage est supporte 
par tel navire.'* 

On admettra facilement que cette fagon de rediger le texte 
a ete voulue brevitatis causa, mais qu'elle ne contient pas 
implicitement et, par cela meme soigneusement dissimulee, 
une theorie sur la personnalite civile qui serait en contradiction 
avec les regies ordinaires de notre droit. 

Ainsi, par example, Tart. 6 de la loi du 21 Mars 1884 

11 
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relative a la creation des syndicats professionnels leur con- 
fere express^ment la personnalit6 civile en ce qui concerne le 
droit d'ester en justice, celui d*acquerir des immeubles sous 
certaines conditions, etc. ; de meme Tarticle 121 de la loi du 
5 Avril 1884 sur I'organisation municipale reglemente egale- 
ment le droit pour la commune, dans la personne de son 
maire, d'ester en justice ; de meme encore I'art. 2 de la 
loi du 21 Avril 1898, sur la oaisse de pr6voyance entre les 
marins fran9ais contre les risques de leur profession, confere 
expressement a cette caisse la personnalite civile. 

Nous pourrions multiplier les examples dans cet ordre 
d'idees. 

N'6tendons done pas arbitrairement la portee de I'article 
407 ; limitons en Tapplication a la repartition des dommages 
qui naissent a la suite d'un abordage, et nous serons assures 
de I'interpreter conform6ment au but et aux volont6s du 
l^gislateur. 

Les autres arguments invoqu6s dans cet ordre d'id6es par 
la Cour de Rouen ont-ils une valeur plus grande ? 

Quand le capitaine, par suite de son deces et de celui du 
second, est remplace en cours de route par le Consul, le 
nouveau capitaine devient bien et effectivement le mandataire 
de Tarmateur. En vain, exciperait-on de ce que celui-ci ne 
I'a pas choisi. C'est tout simplement un cas de mandat legal 
et les actes de ce nouveau capitaine engagent Tarmateur au 
meme titre que ceux du capitaine qu'il avait propose. La loi 
suppose que I'armateur est dans Timpossibilite d'engager un 
autre capitaine et, comme le navire ne pent pas rester sans 
direction, elle charge le consul de faire ce que le proprietaire 
ne pent pas accomplir. II est done naturel que les actes de 
ce capitaine engagent Tarmateur qui a ete legalement repre- 
sente par le Consul ; c'est ainsi qu'en matiere de succession 
deferees a un absent, celui-ci est legalement represents par 
un mandataire que la justice a choisi pour lui et qui Tobligera 
dans les limites de son mandat. 

Pourquoi en serait-il autrement s'il s'agit du capitaine 
choisi par le Consul ? 

Quant a Thypothese d*un navire, non equipe, loue a un 
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armatenr, qui choisit le capitaine, les testes du Code de Com- 
merce suffisent a expliquer que certains engagements pris par 
le capitaine bien qu'il ne soit pas le propose du proprietaire 
soient executables sur le navire lui-meme. 

En eflfet, en vertu des art. 190 et 191 du Code de Commerce 
sont privilegies sur le navire une serie de creances qui peuvent 
naitre avant, pendant et apres le voyage maritime, ainsi par 
exemple le no. 7 de I'art. 191 declare que sont privilegies les 
sommes pret^es au capitaine pour les besoins du batiment 
pendant le dernier voyage etle remboursement du prix des 
marchandises par lui vendues pour le meme objet : le no. 11 
reconnait egalement le caractere privilegie aux dommages 
interets dus aux afifreteurs pour le defaut de delivrance des 
marchandises quails ont chargees ou pour remboursement des 
avaries qu'ils ont souffertes par la faute du capitaine ou de 
Tequipage. 

Or ces textes s'appliquent meme quand le capitaine a ete 
choisi par Tarmateur en dehors de toute participation du 
proprietaire. Faut-il pour les expliquer faire intervenir Tidee 
de la personnalite du navire ? Cela n'est nullement necessaire 
et nous parait meme peu juridique. 

En effet, d'apres le droit commun les engagements ou les 
actes du capitaine afifectent la responsabilite directe de Tarma- 
teur, mais la loi donne aux tiers dans certains cas qu'elle 
prevoit une garantie reelle sur le navire, meme s'il appartient 
a une personne autre que Tarmateur. Les proprietaires qui 
louent leurs navires a des armateurs savent que leur propriete 
est exposee a etre saisie et vendue pour repondre d'actes aux- 
quels ils n'auront participe, ni directement, ni par un repre- 
sentant. Mais, si une execution de ce genre intervient, ce 
n'est pas parce que le navire a une personnalite distincte de 
celle de son proprietaire, c'est tout simplement parce qu'il est 
affecte legalement a I'acquit de certaines dettes, contractees 
par des tiers qui ne sont pas les mandataires du proprietaire. 

Un dernier motif de Tarret de la Cour nous semble encore 
devoir donner lieu a la critique. 

La Cour invoque I'equite a I'appui de sa decision, car, dit- 
elle, le proprietaire profite seul de la bonne direction donnee 
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au navire et les tiers leses ne Bont jamais appeles a beneficier des 
resultats avantageux que rapportent les expeditions maritimes. 

Nous n'apercevons pas, quant a nous, la relation qui exists 
entre ces deux id^es : d'une part loi applicable a la respon- 
sabilit6 de I'armateur et d'autre part benefices realises par 
Tarmateur. EUes n'ont absolument aucun lien entre elles et 
ce n'est pas une raison parce qu'un armateur aura realist des 
benefices pour que la loi fran9aise, dans un cas determine, lui 
soit applicable a I'exclusion d'une loi ^trangere. Mais pour 
etre logique il faudrait dire que Tarmateur qui ne subit que 
des pertes ne serait pas responsable. La Cour de Rouen 
aurait-elle 6t6 jusque la ? Non, 6videmment ; alors cette con- 
sideration d'^quite n'a pas plus de valeur que celles qui 
pretendaient s'inspirer du droit pur. 

En r6alit6, Tarret que nous studious a commis une confu- 
sion, et cette confusion lui avait 6i6 signal6e, lors des d^bats, 
grace a une consultation de M. le Professeur Lyon-Caen, qui 
avait bien voulu preter I'appui de sa haute autorit6 a la these 
que soutenaient les armateurs du * Stokesley.' 

M. Lyon-Caen 6crivait, en effet (Gaz. Pal. 4 Mars 1903, 
no. 63) : 

"L'abordage entre le * Stokesley ' et le * Shagbrook ' a 6t6, 
comme on I'a indiqu^ plus haut, caus6 par la faute du premier 
de ces batiments. 

" Cette faute constitue un quasi-d6lit (art. 1382 et 1383 du 
Code de Commerce) or, les eflfets d'une quasi-d6lit sont, d'apres 
I'opinion g^n^rale, d^termin^s par la loi du pays ou le fait 
constitutif de ce quasi-d6lit a 6t6 commis. Ici, le pays ou 
I'abordage a eu lieu 6tant la France, la loi fran9aise serait 
applicable. 

"Le principe ainsi invoqu6 est exact; mais, par suite d'une 
confusion on en fait une fausse application. On s'apergoit 
en r6fl6chis8ant qu'il ne s'agit pas de determiner les effets 
directs de la faute du capitaine, c'est-a-dire les effets de cette 
faute a regard du capitaine meme qui I'a commise, mais de 
determiner d'apres quelle loi doit etre fix6 T^tendue de la 
responsabilit6 des propri^taires d'un navire a raison de la 
faute du capitaine. 
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"C'est la une question qui se lie au contrat de mandat par 
lequel le capitaine a 6t6 pr6pos6 a la direction du navire. 

" La seule loi applicable pour fixer T^tendue de la respon- 
sabilit^ du propri6taire d'un navire. a raison des fautes du 
capitaine, est la loi s ^us I'empire de laquelle le capitaine a 6t6 
choisi, a 6t6 prepos^ a la direction du batiment, c'est-a dire la 
loi du pavilion du navire." 

IV. 

Le commerce maritime international tout entier est in- 
t6re886 dans la question qui nous occupe. La Cour de Eouen, 
par une sorte de consolation platonique accord6e aux arma- 
teurs du * Stokesley/ n'6prouve aucune diflScult^ a reconnaitre 
que sa solution ne satisfait pas absolument la raison. '* La 
Loi du Pavilion serait peut-^tre plus conforme aux int^rets du 
commerce maritime *' porte Tarret. 

A la place de "peut-etre," nous 6cririons volontiers 
"certainement," si les considerations suivantes ont quelque 
valeur. 

II y a, en effet, en matiere maritime, un point de vue qu'il 
ne faut jamais oublier : c'est celui de la limitation des risques. 
Un armateur 6quipe un navire ; cette entreprise est pleine de 
perils et d'incertitudes a raison de sa nature meme ; il doit 
done, s'il est prudent, couvrir par des assurances tout ou partie 
des risques qu'il pent raisonnablement pr6voir. 

Au nombre de ceux-ci figurent n^cessairement les indem- 
nit^s qu'il sera appel6 a payer lorsque sa responsabilit6 civile 
aura 6t6 mise en jeu a raison de faits ou de fautes de son 
capitaine. Or, cet armateur s'engage et base ses provisions 
en consideration d'une loi positive, celle qui le r6git au moment 
ou il prepare le voyage, au moment ou il choisit un capitaine 
oil il le propose a la conduite du navire vers telle ou telle 
destination. 

Cette loi 6tait dans Tespece la loi anglaise. 

L'armateur avait done du assurer sa responsabilite civile 
jusqu'a concurrence de la somme de £8. Un accident est 
arrive ulterieurement dans le port du Havre ; par le jeu d'une 
disposition exceptionnelle. Tart. 14 du Code de Commerce, 
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relatif a la competence, Tarmateur a 6t6 distrait de ses tri- 
bunaux naturals. 

Des juges fran9ais ont appr6cie sa responsabilit6 et Tont 
d6termin6e p^cuniairement d'apres leur loi nationale. Que 
deviennent, dans ce cas, les provisions de I'armateur. Les 
assurances ne Ip couvrent pas, ou ne le couvrent que d'une 
fa9on insuffisante. II lui 6tait pourtant impossible de prOvoir 
que tel accident se produirait dans tel pays, plutot que dans 
tel autre. 

La Cour de Eouen condamne I'armateur a rembourser les 
demandeurs en indemnit6s, conform6ment a la loi fran9aise, 
c'est-a-dire a Tart. 216 ; mais logique avec son systeme, elle 
n'aurait sans doute pas bOsitO a le condamner conform6ment 
aux lois de I'Empire d'AUemagne, si I'abordage avait eu lieu 
dans un port de ce pays. Get exemple suffit a montrer que 
Tassurance de la responsabilitO civile devient pratiquement 
impossible et que Tarmateur n'a plus le moyen de limiter ses 
risques a des sommes prOvues a Tavance. 

De plus, la solution admise par la Cour de Eouen arrive 
a consacrer une veritable inOgalitO dans le traitement des 
tiers I6s6s. 

Ainsi, parmi ceux qui subirent un dommage a la suite du 
naufrage du * Shagbrook,' comme tous, moins un, la Com- 
pagnie Transatlantique, Otaient anglais, ils assignerent en 
Angleterre la * Stokesley ' Co. et celle-ci se libera valablement a 
leur Ogard en consignant les £8 par tonne. Les demandeurs 
anglais n'eurent en somme qu'un dividende a toucher par voie 
de contribution. ' 

Au contraire, la Gie. Transatlantique, excipant de sa na- 
tionality fran9ai8e et par suite de Tarticle 14 du Code de 
Commerce qui lui permettait d'attraire un d6fendeur stranger 
devant les tribunaux fran9ais, a rOussi a obtenir une reparation 
integrate du prejudice subi par elle. Le fait unique de Tabor- 
dage aura produit ici des consequences nettement difif6rentes 
a regard d'int6ress6s semblables. 

U n'est pas douteux, en effet, que si la Cie. Transatlantique 
avait, conformOment aux regies normales de la procedure, 
porte son action devant les tribunaux anglais, elle n'aurait 
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obtenu qu*un dividende, au meme titre que les autres in- 
t^ress^s. En vain aurait-elle invoqu^ sa nationality fran9aise, 
en vain aurait-elle fait valoir que, dans I'espece, les lois de 
son pays lui eussent assur6 une reparation int^grale, ces 
arguments auraient 6t6 sans port6e devant la regie de la loi du 
mandat et devant c'elle de T^galit^ entre tous les er^anciers. 

C'est done, en definitive, parce qu'un tribunal franfais a 
6i6 saisi, que la loi applicable au fond meme du litige a ^t6 
ainsi m^connue et negligee. 

Telles sont les consequences pratiques de Tarret de la Cour 
de Bouen : au lieu d'une regie precise, connue a I'avance, comme 
la loi du mandat, la Cour a consacre une regie incertaine dont 
les consequences ne seront jamais susceptibles d'etre prevues 
parce qu*elles dependront de la loi du lieu de Taccident. 
Enfin, quand un sinistre se produira quelque part, suivant les 
hasards de la procedure et des regies de competence, suivant 
les modalites des diverses legislations, certains tiers leses 
recevront une reparation integrate, d'autres un dividende, 
d'autres encore, peut-etre, n'auront aucun droit ! 

V. 

II etait done permis dans Taflfaire du 'Stokesley' d'esperer 
une solution contraire a celle qui a prevalu. Les principes y 
conduisaient logiquement et la jurisprudence fournissait une 
espece qui n'etait pas sans contenir de puissants arguments 
en faveur de Tapplication de la loi du mandat. Nous voulons 
parler de I'afifaire de 1" Apollo' jugee par un arret de la Cour 
de Cassation du 4 Novembre 1891 (Autran 7-242). 

Eelatons en quelques mots, pour les apprecier ensuite les 
faits de ce proces. 

Le navire anglais * Apollo ' avait aborde par sa failte en 
pleine mer, le navire franfais * Precurseur,' lui causant des 
avaries. D'ailleurs, pen apres Tabordage, T* Apollo' par suite 
de ses propres avaries, avait coul6. 

Les armateurs du * Precurseur,' Tandonnet et Cie., assig- 
nerent devant les tribunaux fran9ais, en vertu de I'art. 14, tant 
le capitaine Hendrik, que les armateurs le 1'* Apollo,' Wilson 
and Sons, et leur demanderent, au premier, reparation inte- 
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grale du prejudice subi, au second, reparation dans les termes 
de la loi anglaise, c'est-a-dire a raison de £8 par tonne de jauge. 

Wilson and Sons r^pondirent en indiquant Tart. 216 du 
Code de Commerce fran^ais'aux termes duquel tout propri6taire 
de navire pent se lib^rer par I'abandon du navire et comme 
r* Apollo' avait coule, ce mode de liberation leur paraissait 
naturellement des moins onereux. 

La Cour de Cassation par I'arret precite, statua contraire- 
ment a la pretention de Wilson and Sons, et rejeta le pourvoi 
form6 centre I'arret qui les avait condamnes a payer les £Q par 
tonne. La decision de la Cour etait exclusivement bas^e sur 
la theorie du mandat conf6re au capitaine par I'armateur. 

** Attendu, a dit I'arret, que le principe de la responsabilit6 
qui pent incomber a Wilson fils derive exclusivement du man- 
dat confere par ceux-ci a leur capitaine — que la solution du 
litige actuel dependant vis-a-vis d'eux de I'existence et des 
consequences l^gales dudit mandat, doit n6ceBsairement etre 
chercb6e dans la loi sous I'empire de laquelle ce contrat a 6t6 
pass6 et qui seule pent servir a en determiner la portee et les 
effets. 

**Que, des lors, I'arret attaque, en relevant cette circon- 
stance que c'etait a Hull, port anglais, qu'avait et6 confer6 
par les demandeurs en cassation, la commission a Hendrik en 
raison de laquelle ils s'6taient rendus responsables, a suffisam- 
ment justifie le refus de les admettre a exercer la faculty 
d'abandon 6crite dans Part. 216 du Code de Commerce. 

*' Que c'est a bon droit, au contraire, qu'il a decide que la 
loi anglaise etait la seule dont Wilson eussent pu invoquer les 
dispositions pour le regl'ement du litige. 

** Qu'il n'y a pas lieu davantage de s'arreter a la preten- 
tion de Wilson fils que la loi fran^aise serait devenue dans 
tons les cas seule applicable au litige comme etant celle du 
tribunal saisi." 

Cet arret present e un inter et doctrinal considerable en ce 
que la Cour supreme a nettement pose le principe que le 
mandat du capitaine est regi dans ses effets vis-a-vis des tiers 
par le statut personnel de I'armateur, c'est-a-dire par la regie 
des £8 par tonneau de jauge. 
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On voit done, contrairement a raffirmation de la Cour de 
Rouen, qu'un fait unique, Tabordage, pent produire des con- 
sequences difif6rentes suivant qu'il s'agit de I'auteur direct du 
fait, le capitaine, ou qu'il. s*agit, au contraire, de ceux qui ne 
sont tenus que comme civilement responsables— les arma- 
teurs. 

Or, pour ceux-ci, le principe de la responsabilit^ derive 
exclusivement du contrat du mandat : Gette doctrine nous 
parait excellente. 

Pourquoi en decider autrement dans Taflfaire du * Stokesley ' ? 

Et comment comprendre et surtout, comment concilier des 
decisions qui paraispent et qui en r^alite sont contradictoires ? 

Sans doute, on objecte que les deux cas ne sont pas iden- 
tiques, que dans celui de V * Apollo ' Tabordage s'6tait produit 
en haute mer, qu'au contraire dans celui du ' Stokesley,' 
Tabordage avait eu lieu dans les eaux territoriales fran9aises. 
Soit, mais alors la question se pose de savoir si le lieu ou se 
produit un abordage est capable d'exercer juridiquement une 
influence quelconque sur le principe meme de la responsa- 
bilite des armateurs. Far quel artifice de raisonnement Ta- 
bordage en haute mer sera-t-il gouvern6 par la loi du mandat, 
alors que Tabordage en eaux territoriales recevra une solution 
differente. Et cependant dans I'un et I'autre cas le capitaine 
n'exer5ait-il pas son commandement en vertu des memos in- 
structions ? Les armateurs ne sont-ils pas dans les deux 
hypotheses strangers personnellement aux ^venements qui se 
sont accomplis ? Comment admettre des- lors une solution 
qui, negligeant un rapport juridique permanent, fonde sa 
doctrine sur un fait materiel, par lui-meme contingent et 
incertain ? 

La Cour de Rouen n'a pas song6 ou n'a pas voulu tenir 
compte des nombreuses difficult^s que souleverait sa th6orie. 
Quand un abordage se produira dans des conditions a peu 
pres analogues a celles du ' Stokesley,' il faudra d'abord de- 
terminer si I'accident a eu lieu dans les eaux territoriales 
fran9ai8e8. Point important. De la r6ponse produite d6cou- 
leront des consequences p6cuniaires appreciables. 

Or, il pent etre fort difficile de determiner le point precis 
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on finit la haute mer et ou commencent les eaux territoriales. 
Un navire etait-il en haute mer, naviguait-il au contraire a la 
limite des eaux territoriales ? 

II est done desirable a ces dififerents points de vue que la 
Cour de Cassation fixe les veritables principes de la matiere et 
decide que, quel que soit le lieu ou un abordage se produira, 
les consequences en seront determinees conformement aux 
regies qu'elle avait posees dans I'arret de V * Apollo.' 

VI. 

II n'est que juste d'ailleurs de reconnaitre que Tarret de 
la Cour de Eouen, dans Taffaire du ' Stokesley,' pent d'ailleurs 
dans une certaine mesure, trouver sa justification dans des 
arrets posterieurs a celui de V * Apollo ' rendus par la Cour de 
Cassation, a I'occasion desquels la Cour supreme a proclame 
Tapplication du statut reel, c est a dire de la loi du lieu ou se 
produit Tevenement litigieux. 

II est done necessaire d'analyser Tun des arrets auxquels 
nous faisons allusion. 

Un navire anglais la ' Fanny ' avait aborde par sa faute, 
en Seine, le navire frangais T'Adele.' La * Fanny' coula 
dans Tabordage; quant a 1" Adele,' ses dommages s'elevaient 
a 20,000 frs. 

Les proprietaires du navire aborde assignerent en dom- 
mages-interets, MM. Burnett and Sons, armateurs de la 
* Fanny/ 

Les defendeurs; pour se liberer, declarerent faire abandon 
de la * Fanny ' et de son fret, conformement a la loi fran9aise ; 
les demandeurs, au contraire, soutinrent que Burnett and 
Sons ne pouvaient revendiquer le benefice de Tart. 216 du 
Code de Commerce, loi exclusivement reservee aux Fran9ais, et 
qu'ils etaient tenus a £S par tonneau, en vertu de la loi du 
mandat qu'ils avaient confere a leur capitaine. 

On le voit, les armateurs frangais faisaient valoir dans 
Tespece de la * Fanny ' exactement la meme these que celle 
qui etait propos6e a la Cour de Eouen par les armateurs du 
' Stokesley.' 

Par un arret du 21 Juin 1893, la Cour de Eouen d6cida 
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que la loi fran9aise seule devait (a rexclusion de la loi 
anglaise) determiner la responsabilite des armateurs par 
rapport aux consequences de Tabordage fautif de leur capi- 
taine, parce que Taccident s'etait produit dans les eaux terri- 
toriales ; mais en meme temps, par une singuliere inconse- 
quence etant donne cette these, Tarret decidait que la faculte 
d'abandon, inscrite dans Tart. 216 du Code de Commerce, § 2, 
constituait un de ces droits civils dont Tart. 11 du Code de 
Commerce proscrivait Tapplication aux etrangers, a defaut de 
reciprocite ; que par suite les armateurs de la * Fanny * ne 
pouvaient faire abandon. 

Le 18 Janvier 1895, la Cour de Cassation a casse I'arret 
de la Cour de Eouen (Gaz. Pal. 1895, 2-237) en specifiant: 

1°. — (Comme Tarret de la Cour de Eouen) que la loi fran- 
9aise etait applicable au capitaine ainsi que aux armateurs 
de la * Fanny,' parce que I'abordage s'etait produit dans les 
eaux territoriales fran9aises. 

Qu'il n*y avait pas a distinguer entre le capitaine, agent 
direct du dommage, et les armateurs qui Font propose a la 
conduite de ce navire, et qui, en leur quality meme de com- 
mettants, etaient civilement responsables de ses faits vis-a-vis 
des tiers. 

2°. — Que puisque la. loi fran9aise etait applicable au 
navire etranger abordeur dans les eaux territoriales fran- 
9aises, il n'etait que juste qu'elle le fut dans son int6gralite. 
Done, TAnglais condamne comme responsable, en vertu de 
I'art. 216, § 1, du Code de Commerce, avait le droit, contraire- 
ment a ce qu'avait decide I'arret de Eouen du 21 Juin 1893, 
de se prevaloir du § 2 de I'art. 216, et invoquer a son profit le 
droit d'abandon. 

Cet arret a consacr6, a notre avis, une doctrine tres peu 
juridique. II est devenue par la suite la source de nom- 
breuses difficultes, et a oriente la jurisprudence fran9aise dans 
une voie ou les consequences bizarres et illogiques abondent. 

L'observation suivante est particulierement frappante. 

Puisque les Tribunaux reconnaissent au navire abordeur 
anglais le droit de faire abandon quand il est actionn^ en 
France par un Fran9ais, le Francais aura int^ret a deserter 
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les tribunaux de son pays pour porter sa reclamation devant les 
juridictions anglaises. En Angleterre, en effet, ou Tabandon 
n'esfc pas possible, Tarmateur anglais sera certainement con- 
damne au paiement des £8, tandis qu'en France, en vertu de 
la doctrine de la Gour de Cassation, il aura la faculty de 
payer sa dette en monnaie d'abandon. N'est-ce pas la un 
r^sultat etrange, et ne doit-il pas a lui seule faire condamner 
an semblable systeme ? 

De plus, si on consulte les travaux pr6paratoires qui' ont 
precede la confection de Tart. 216, § 2, du Code de Commerce, 
on acquiert la conviction que le l6gislateur, dans la loi du 
14 Juin 1841, a eu exclusivement en vue les armateurs 
fran9ais. 

En effet, sous I'empire de I'ancien art. 216 du Code de 
Commerce, la Cour de Cassation n'appliquait la faculte 
d'abandon qu'aux faits delictueux ou quasi-delictueux du 
capitaine, et non a ses engagements civils ou commerciaux. 
Or, la loi de 1841 a fait droit aux reclamations du commerce 
fran9ais en 6tendant la faculte d'abandon a toutes les cir- 
constances de nature a mettre en jeu la responsabilite p6cu- 
niaire des armateurs : " En France, disait le rapporteur, les 
capitaines sont timides et se defient des entreprises lointaines 
et hasardeuses ; le devoir de la loi est done de les encourager 
a I'armement frangais." 

Comment des lors, en presence de ce texte, la Cour de 
Cassation a-t-elle pu contester a Tart. 216 le caractere exclu- 
sivement national de cette disposition ? 

C'est que la Cour de Cassation, dans la premiere partie de 
son arret, avait d6sert6 les principes de Tarret de 1891 
( * Apollo ') pour s'attacher a la consideration du lieu ou 
I'accident s'^tait produit et declarer que, par suite, la loi 
territoriale et non celle du mandat 6tait applicable. Ce faux 
point de depart admis, il 6tait logique et meme il 6tait Equi- 
table de dire que puisque Tarmateur anglais 6tait soumis a 
Tart. 216, § 1, a raison d'un abordage survenu dans les eaux 
territoriales fran5ai8es, il avait le droit d'en invoquer le § 2. 

L'arret cass6 avait fait au contraire a Farmateur anglais 
une situation strange. D'une part, il lui Etait interdit d'in- 
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voquer le b6n6fice de sa propre legislation ; d'autre part, il 
6tait Boumis aux rigueurs de la loi fran9aise, mais sans 
pouvoir revendiquer a son profit le mode special de liberation 
pr6vu par cette meme loi. De telle sorte, que la respon- 
sabilite de I'armateur anglais etait en r6alite illimit6e. 

Notre critique porte done principalement sur la premiere 
partie de I'arret de la * Fanny/ rendu en 1895. La th6orie 
qui y est proclam^e a contribu^ a fausser le caractere essen- 
tiellement national de Tart. 216, § 2, pour le transformer en 
une sorte de maxime du droit des gens. 

Cet arret a 6te critique par les plumes autoris^es. M. Le- 
villain, Professeur a la Faculty de Droit de Bordeaux, ecrivait 
notamment dans une note ins^r^e au Dalloz (D-97-1-585). 

" C'est bien toujours, si Ton veut, Tabordage, c'est-a-dire le 
quasi-delit du capitaine, qui met en jeu leur responsabilite 
(celle des armateurs), mais, il n'en est que la cause occa- 
sionnelle. Ce n'est pas la qu'il faut en chercher juridique- 
ment la source, la cause efficients ; c'est dans I'etat de depen- 
dance du capitaine au regard de Tarmateur, et, dans cette 
presomption de la loi, que toute faute du propose implique une 
faute du pr^posant; or, cet etat de choses est ant^rieur au 
sinistre et, par consequent, independant du sinistre. Si ces 
propositions sont exactes quand I'abordage s'est produit au 
large, elles ne le sont pas moins quand I'abordage s'est 
produit dans les eaux territoriales d'un etat." 

Ces lignes semblent pouvoir etre appliqu^es litteralement 
a Taflfaire du * Stokesley.' 

Nous reconnaissons dailleurs que posterieurement a I'arret 
de la * Fanny,' la Cour de Cassation a affirm6 une seconde fois 
sa theorie dans le cas analogue du navire anglais * Petrolea ' 
(Cass. 24 Novbre. 97, Autran, 13-501). L'art. 3 du Code de 
Commerce a egalement et6 appliqu6 aux armateurs anglais 
dans toutes ses dispositions et leur a permis de s'abriter 
derriere le droit d'abandon inscrit dans l'art. 216 du Code de 
Commerce, § 2. 

N6anmoins, il n'est pas d^fendu d'esp6rer que, sur le 
pourvoi forme centre I'arret de Eouen, par les armateurs du 
* Stokesley,' la Cour de Cassation, qui compte, parmi ses 
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membres, des jurisconsultes ^minents, consentira a rouvrir le 
d^bat et a 6puiser par une discussion approfondie la question 
de la responsabilit6 des propri6taires de navires. 

Le meme probleme s'est egalement pose devant les tri- 
bunaux etrangers. Autant qu'il est possible d'appr^cier 
avec quelque certitude leurs decisions, il semble qu'elles se 
referent 6galement a la loi du pays ou le sinistre est arriv6. 

En Angleterre, I'arfc. 54 du Merchant Shipping Act de 
1862, qui formule la regie des £8 ou des £15 par tonneau de 
jauge, ajoute que cette disposition s'applique indistinctement 
aux armateurs anglais et aux armateurs strangers traduits 
devant les tribunaux anglais pour abordages survenus dans 
les eaux territoriales anglaises. La meme erreur que celle 
consacr6e par les arrets de la * Fanny * et du * Stokesley/ 
pr6vaut cette fois dans une legislation positive. Mais cette 
erreur trouve son explication dans le caractere r6el, qui, en 
ces matieres, domine la legislation anglaise. 

En Belgique, en AUemagne, les tribunaux paraissent 
egalement statuer en se referant a la loi du pays ou le sinistre 
s'est realise (voir sur ces decisions la note de M. Levillain, 
loc, cit,). 

Ces quelques considerations montrent combien il est re- 
grettable que les nations commer9antes n'aient point reussi a 
se mettre d'accord sur Tapplication d'une loi maritime generale 
et universelle. Et cependant, les efforts pour aboutir a ce 
resultat n'ont pas manque. Depuis 1896, date de la fonda- 
tion en Belgique du Comite Maritime International, des 
associations de Droit Maritime se sent creees dans les diffe- 
rents pays d'Europe et aux Etats Unis. Des Congres ont ete 
tenus a An vers en octobre 1898, a Londres en juillet 1899, a 
Paris en octobre 1900. 

La question de la responsabilite des proprietaires de 
navires a naturellement fait I'objet des discussions de ces 
diverses assemblees. A Londres meme, une resolution a ete 
votee aux termes de laquelle : 

"Le proprietaire du navire aura le choix de se decharger 
de toute responsabilite, soit par Tabandon du navire et du 
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fret, soit par le paiement d'une somme d'argent calculee 
d*apres le tonnage du navire." 

Cette solution soumise au congres de Farig a de nouveau 
6t6 consacr^e par le vote de la conference. 

Quand cette regie aura et6 adoptee par la legislation des 
etats maritimes, elle supprimera les confiiits de loi en matiere 
de responsabilite de propri6taire de navires. Mais, son adop- 
tion parait se heurter a des diflScultes s6rieuses. Des ann6es 
s'^couleront peut-etre avant que la responsabilite des propri6- 
taires de navires ait 6t6 unifi^e l^gislativement dans les pays 
civilis6s. Chacun, en principe, est d'accord sur la n6cessit6 
d'unifier le droit maritime; mais les diflScult^s commencent 
quand il s'agit d'ex^cutier les decisions prises en commun. 
On se beurte alors, sinon a I'amour-propre, du moins au par- 
ticularisme de chaque nation, et si en matiere de Droit inter- 
national les progres sont depuis une dizaine d'ann6es inde- 
niables, ils n*en restent pas moins fort lents. 

Aussi formons-nous le vobu que, sous reserve de la solu- 
tion g6n6rale pr6conis6e par les Congres de Londres et de 
Paris, la jurisprudence de chaque Etat quand cela lui est pos- 
sible applique a la responsabilit6 du propri6taire du navire 
pour les faits de son capitaine, la loi sous Tempire de laquelle 
le mandat a 6t6 conf6r6. 

Comme le dit M. Cohendy, Professeur a la Faculty de 
Droit a Lyon, dans une note ins6r6e au Dalloz (1889-1-147), 
** Cette solution a les preferences, au moins th^oriques, des 
autorit^s les plus comp6tents en matiere du droit des gens. 
Ainsi le Congres international de Droit Commercial, tenu a 
, Anvers en 1885, a adopts la resolution suivante : 

** La Loi du Pavilion determine Tetendue de la responsa- 
bilite ou de la garantie du proprietaire du navire a raison des 
actes du capitaine et des gens de T^quipage.** 

Sans doute, eu 6gard a la diversity des legislations, ce 
progres ne fera pas disparaitre bien des anomalies regrettables, 
mais, quoique modeste, il realisera cependant une s^rieuse 
amelioration sur la solution que vient de faire prevaloir la 
Cour de Kouen. 

C'est pourquoi, en attendant une legislation meilleure. 
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mais lointaine encore, nous souhaitons, que la Cour de Cassa- 
tion, saisie de la question dans Taffaire du * Stokesley,' n'h6- 
site pas a proclamer ce que nous considerons eomme 6tant le 
droit en cette difficile matiere. 



At the request of the President, Sir Walter Phillimore 
then took the Chair. The Conference then proceeded to the 
subject of General Average. 

GENEEAL AVEEAGE. 

Mr. K. W. Elmslie (Average Adjuster, London) : It 
would be impossible, I am afraid, at this hour of the evening, 
to enter upon a question such as is involved in my Paper, 
and in the succeeding Paper, in connection with General 
Average. There are many of us who have to retire at once, 
as we have social engagements in the country, and it would 
be disrespectful to this Conference for me to lay the Paper on 
the table ; but I could not wait now to read it. 

Sir Walter Phillimore : I think there is some mis- 
understanding. It is very desirable that the whole dis- 
cussion on General Average should take place to-morrow 
morning when there is more time. It is also very desirable 
that we should make some little progress to-night, because 
we have got ** Company Law" still to deal with. Is there 
any objection to some gentlemen, at any rate, reading, or 
handing in their Papers for to-night, so that we can begin 
the discussion to-morrow. If Mr. Elmslie is inconvenienced, 
I daresay Dr. Stubbs will read his Paper. 

The following Questionnaire fortned the text of the Papers 
and discussion on this subject : — 

(1) What should be the effect of fault of the captain 
in relation to General Average at Law, and 
independently of any contract to the contrary ? 

(2) Do general clauses exempting the shipowner from 
liability for fault and negligence of the captain, 
modify the answer to the first question, or have 
they no effect of General Average? 
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(2) Do general clauses exempting the shipowner from 
liability for fault, and negligence of the captain, 
modify the answer to the first question, or have 
they no effect in General Average ? 

{3) Is it desirable to insert in the York- Antwerp Kules 
a Kule determining the answers to the above 
questions, or is it better to leave it to the 
agreement of the parties? 

(1) Quelle doit etre, en droit commun et independam- 
ment de tout convention contraire, I'influence de 
la faute du capitaine en matiere d'avarie commune ? 

(2) Les clauses generales d'exoneration du chef de3 
fautes et negligences du capitaine modifient-elles 
la solution a donner a la premiere question ou 
restent-elles sans influence sur Tavarie commune ? 

(3) Convient-il d'inserer dans les regies d'York et 
d'Anvers une regie determinant la solution des 
questions ci-dessus ou est-il preferable de s*en 
referer a la convention des parties? 

The following paper on this subject was read by 
Dr. Charles Stubbs, Barrister-at-Law, London. 

GENEKAL AVEKAGE: 

Effect of Fault of the Shipmaster. 

The effect of the fault of the master or other servant of 
the shipowner in relation to General Average has in the last 
few years been considered with some care in several cases in 
•the English Courts, and certainly in one important case in 
the Supreme Court of the United States. The decisions 
in the High Court, the Court of Appeal and the Privy 
Council have fairly determined w^hat is the law on the 
subject in England, but there has been at least one import- 
ant minority judgment in the Court of Appeal; while in 
the case determined in New York to which reference is 
made, not only did the judges disagree, but the decision of 
the Court seems not to be in harmony with the authoritative 
judicial opinion expressed in England. The law on the 
Continent appears also out of agreement. In these cir- 
cumstances, and considering how important it is from the 
point of view of all concerned in matters of affreightment 
that the law and practice of General Average should be 
-made uniform in all maritime countries, the Executive 

12 
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Council of this Association has suggested the subject as a 
proper one for discussion at this Conference. The subject 
has been appropriately divided into three questions by the 
Committee of the Belgian Maritime Law Association, and 
it is proposed in this paper to follow this division and 
submit answers to the questions as so propounded. 

The first question is — 

1. What should be the effect of fault of the master* in 
relatimi to General Average at law and independently of 
any contract to the contrary ? 

This question may be slightly enlarged and subdivided 
for consideration. Where the necessity for voluntary sacrifice 
has been brought about by fault for which the owner is re- 
sponsible, (i.) Ca7i the owner of the ship claim contribution in 
General Average ? (ii.) Have the innocent cargo owners a 
valid claim to contribution? 

There can be httle doubt that the answer to the first 
part of the question must be in the negative. The English 
law is clear on the point. In delivering the judgment in 
Steang Steel & Co. v. A. Scott & Co., in 1889 (14 A.C.„ 
601), Lord Watson stated the law to be well established 
that '* when a person who would otherwise have been en- 
titled to claim contribution has by his own fault " — and 
this includes the fault of those for whom he is legally 
responsible (see later in the judgment) — ** occasioned the 
peril which mediately gave rise to the claim, it would be 
manifestly unjust to permit him to recover from those 
whose goods are saved. • . . In any question with them he 
is a wrongdoer, and as such, under an obligation to use 
every means to ward oflf or repair the natural conse-^ 
quences of his wrongful act. He cannot be permitted to- 
claim either recompense for services rendered or indemnity 
for losses sustained by him in the endeavour to rescue 
property which was imperilled by his own tortious act and 
which it was his duty to save." The law of the United 
States is to the same effect. In the "Irrawaddy'* case 
(Flint, Eddy & Co. v. Crystall & Greig, 171 United 
States Keports, 187) the rule was stated as conceded that. 
** The owner of the ship is not entitled to a General Average 
contribution where the loss was occasioned by the fault of 
the master or crew,'* because ** no one can make a claim for 
General Average contribution if the danger to avert which 
the sacrifice was made has arisen from the fault of the 
claimant, or of some one for whose acts the claimant has 
made himself or is made by law responsible to the co» 
contributors." 
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It seems immaterial here to consider whether the rule 
was fomided on a principle of equity precluding the wrong- 
doer from substantiating a claim, or depended simply on the 
fact that in law the shipowner is responsible. It would be 
futile to allow such a claim, as, if the shipowner recovered 
any contribution the amount of it would form part of the loss 
of the party paying it and therefore part of the damages 
recoverable by such injured party against the wrongdoer^ 
the shipowner. The result would be the same, and as the 
wrongdoer could not retain the contribution he may well 
be considered incapable of legally claiming it. 

The second branch of the question is more difficult. 
Have the innocent cargo owners a valid claim to a general 
contribution? The case we have already cited, STRANa 
Steel & Co. v, Scott & Co., a decision of the Privy 
Council, is, however, a distinct authority in favour of this 
right to contribution at least in respect of jettisoned cargo. 
The steamship Abington ran ashore in the Gulf of Marta- 
ban, and part of the cargo was thrown overboard in order 
to. lighten the vessel, which was got off by that means, and 
was enabled to reach her destination in safety. Scott & Co.,. 
as consignees of part of the cargo, were forced to pay to 
Strang & Co., the agents of the ship, before delivery of the 
cargo, a deposit " against probable average claims." They 
took proceedings in the court of the Eecorder of Eangoon 
for recovery of their deposit on the ground that they were 
not liable to contribute for General Average on account of 
either ship or cargo, because the grounding of the Abington 
and the consequent jettison of part of the cargo were due to 
the default, negligence, and misconduct of her master. The 
Eecorder found as matter of fact that the stranding of this 
ship was occasioned by the negligent navigation of the 
master, but he held as matter of law that no claim for 
General Average arises to the owner of cargo jettisoned, when 
the peril which necessitated jettison is induced by the fault 
of the ship. 

The owners of the Abington appealed to the Privy 
Council with the result that the judgment was reversed, 
their Lordships holding that innocent owners of the jet- 
tisoned cargo were entitled to General Average. It was the 
first time the point had been made matter of direct decision 
in England, and their Lordships accordingly carefully 
investigated the principle on which was based the rule of 
contribution in cases of jettison and finally stated the rule 
in these words : " In jettison the rights of those entitled to 
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contribution and the corresponding obligations of the con- 
tributors have th^ir origin in the fact of a common danger 
which threatens to destroy the property of them all ; and 
these rights and obligations are mutually perfected whenever 
the goods of some of the shippers have been advisedly sacri- 
iiced, and the property of the others has been thereby 
preserved." It seems difficult to adversely criticise this 
statement. Common danger and voluntary sacrifice of 
part to preserve the rest seem to be the only facts 
material for the equitable result to ensue, a sharing in 
common of the loss and the consequent benefit. The cause 
of the danger appears quite immaterial, and fault of one 
party seems not to affect the nature of the loss as being one 
of General Average, but only to entail the barring of the party 
in fault from substantiating his claim. It may be noted 
that the Privy Council were only deciding as to the right of 
contribution in the case of jettison, but the principle laid 
down appears equally applicable to other cases of voluntary 
sacrifice. The decision, which is of one of the two highest 
Courts of co-ordinate jurisdiction of the country, will have 
to be further referred to in considering the next question. 

Question 2. — Do general clauses exempting the shipowner 
from liability for fault and negligence of the master modify 
the answer to the first question, or have they no effect in 
General Average ? This question may also be slightly 
enlarged and subdivided. Where the necessity for voluntary 
sacrifice has been brought about by fault for which the owner 
would, apart from special agreement, be responsible, if he 
has protected himself from liability by a negligence clause in 
the contract of affreightment, (i.) is he, the shipowner, entitled 
to claim General Average contribution ? (ii.) Is a cargo owner 
so entitled / The manner in which these questions have 
come before the English Courts is as follows : In Strang 
Steel & Co. v. Scott & Co., the shipowners set up the 
negligence clause as barring the owners of the saved cargo 
from relying on the negligence of the master.. In other 
words it was asserted that where there was a negligence 
clause the shipowner could claim in General Average. Their 
Lordships, however, refused to decide the point, as it was 
not proved that all the bills of lading contained the clause. 
As regards the shipclaimant therefore the question remained 
undecided, but in the course of the judgment it was stated 
as clear, upon authority, that no contribution could be 
recovered by the owners of the ship against cargo owners 
■** unless the conditions ordinarily existing between parties 
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standing in that relation have been varied by special contract 
between them and their shippers." This was, apparently, 
a judicial opinion, one of high authority, to the effect that^ 
by special contract, the shipowner could be put in a position to 
recover in General Average notwithstanding the negligence. 
The following year, in 1900, the case of the*'CAREON Pabk " 
(15 P.D. 203) came before Lord Hansen, the President 
of the Admiralty Division. The Carron Park was under 
charter, the charter party containing the negligence clause, 
when, through the negligence of an engineer, a valve was 
left open, through which water entered the ship. The 
water was pumped out of the ship, and the cargo, part of 
which was damaged, had to be discharged. The shipowners 
claimed for a General Average contribution, and Lord 
Hannen held that they were entitled to recover. In his 
judgment he said : ** The claim for contribution as General 
Average cannot be maintained where it arises out of any 
negligence for which the shipowner is responsible ; but 
negligence for which he is not responsible is as foreign to 
him as to the person who has suffered by it.'* He relied on 
the paragraph last cited from the Strang 2;. Scott judgment, 
and added : ** Here it appears to me that the relation of the 
goods owner to the shipowner has been altered by the con- 
tract — that the shipowner shall not be responsible for the 
negligence of his servants in the events which have hap- 
pened." This was a direct decision that the shipowner was 
entitled to recover if exempt under the negligence clause 
from liability. It was a decision subject to appeal to the 
Court of Appeal, and thence to the House of Lords, but it 
was a decision of considerable authority, and the case was 
not taken higher. It may be remarked that Lord Hannen 
a few months afterwards (Jan., 1891) was appointed a Lord 
of Appeal, that is, a member of the highest Court of the 
country, co-ordinate with the Privy Council. Three years 
later, the present Mr. Justice Gorell Barnes, in delivering 
judgment in the **Mary Thomas" case (1894, p. 108) cited 
with approval the ** Carron Park" decision. The decision 
was not further judicially considered until the year 1900, 
and between those years it was accepted and acted upon in 
practice (see A. L. Smith, L.J., in Milburn v. Jamaica 
Fruit Importing, &c., Co., 1900, 2 Q.B.D., page 547). In 
1898, however, the ** Carron Park '* decision, and the prin- 
ciple there laid down, was criticised and apparently dissented 
from in the important decision in the Supreme Court of the 
United States, already referred to, Flint Eddy & Co. v. 
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Crystall & Greig, the Irrawaddy case. In that case the 
Supreme Court had to decide a very similar but not identical 
question. 

The Irrawaddy, a vessel properly equipped and sea- 
worthy, had been stranded through the negligent navigation 
of her master, negligence for which the shipowner was not 
responsible. By jettisoning part of her cargo and other 
voluntary sacrifices and losses the vessel was got off, com- 
pleted her voyage, and delivered her cargo to the consignees 
on their executing an average bond for payment of losses 
and expenses which should appear to be due from them. 
The adjustment was made in New York, which allowed 
in the General Average accoimt the losses and sacrifices of 
the shipowner. The defendants paid their full assessment 
■except the sum charged against them in respect of such 
losses and sacrifices of the shipowner, which they refused to 
pay, and accordingly were sued by the owners of the ship. 
The District Court decided in favour of the shipowner, and 
subsequently the case came by way of appeal to the 
Supreme Court. The decision of that Court was that the 
shipowner was not entitled to General Average contribution. 
It is to be noted, however, that the shipowner was free from 
responsibility for the master's negligence not by contract, 
but by the operation of the Act of Congress of 1895, known 
as the Harter Act. The judgment of the Court depended 
on this fact, the basis of the judgment being that Congress 
had relieved the shipowner from liability for negligence of 
his servants, but had not declared, as it might have done, 
that he was entitled to share in the benefit of a General 
Average contribution to meet losses occasioned by such 
negligence, and for the Courts so to declare would, it was 
said, be for them to usurp the function of the Legislature, 
and be against public policy as tending to relieve shipowners 
from care in the selection of the master and crew. The 
Court, however, in discussing the English law did consider 
the question whether the shipowner, freed from liability by 
a negligence clause, should be entitled to share in a General 
Average contribution. The opinion was given that this right 
was not supported by any final decision by the English 
Courts, and the ** Carron Park" decision was commented 
upon as not being in accord even with a decision of a Court 
superior to the Admiralty Division, the Court of Appeal (the 
Ettrick, 6, Probate Div. 127). In a strong dissenting 
judgment, however, by Mr. Justice Brown, the opinion 
was expressed that there was no difference in the legal 



( 183 ) 

aspect of the case whether the exemption from hability was 
conceded by contract or granted by statute, while English, 
French, and Belgian cases were referred to as showing an 
almost universal trend of opinion against the principle laid 
down in the majority judgment, and in favour of the ship- 
owner, free from liability for fault, having the right to claim 
in General Average. Shortly afterwards, in 1900, the Court 
of Appeal was required to review the *' Carron Park " 
decision in Milburn & Co. v. Jamaica Fruit Importing, 
&c., Co. The details of the case need not be explained, but 
the same question was directly raised which was decided in 
the *' Carron Park " case. The Court by a majority held 
that the ** Carron Park" decision was in accord with the 
law of England. The judgment of the dissenting Lord 
Justice, inasmuch as it gives reasons for refusing to the 
owner of the ship in the particular circumstances the right 
to General Average contribution, may be considered. The 
main reason put forward is that apart from the contract the 
shipowner has a duty to take due care in the navigation of 
his ship, and if he does not do this, although relieved from 
responsibility under the contract, he has failed in his duty, 
and is thereby excluded from the benefits of the maritime 
law of contribution. It is difficult to adhere to this state- 
ment. The shipowner's duty must either be cast upon him 
by law or defined by his contract with the party to whom 
the duty is owed. Certain duties the law does throw upon 
the owner of the ship, to provide a seaworthy ship, to have 
her navigated with care, and so forth, and if he does not 
fulfil his duty and damage ensues, the penalty is liability for 
the damage, but the law, at least the law of England, allows 
the shipowner, by special contract, to contract himself out 
of these duties, or any of them, and the consequent respon- 
sibility. He can contract himself out of any of the duties, 
even to provide a seaworthy ship, and avoid the penalty. 
By the negligence clause he does contract himself out of the 
liability to navigate the ship, that is, of course, have her 
navigated, without negligence. In that case the duty has 
never come into existence, there has been no breach of duty 
on the part of the shipowner, and there is no reason to 
-exclude him from claiming in General Average. 

This is the last English case on the subject, and the law 
of England is clear. The shipowner, protected by the 
negligence clause, can claim in General Average. 

There is no direct authority on the point in the United 
States Courts, and it is difficult to see how the exact ques- 
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tion could be there raised, as the negligence clause is noi> 
recognised as valid, and the freedom from liability only 
arises from Act of Congress, but so far as it goes judicial 
opinion there may apparently be considered not to approve 
the English rule. With regard to the Continent the validity 
of the claim in different countries depends so much on the 
exact wording of the particular code in force, that decisions 
can hardly be of much use in considering the question from 
the point of view of principle or policy. It may be men- 
tioned, however, that the law of Holland appears not ta 
allow the owner to claim (see the *'Maby Thomas,'' 1894, 
p. 108), while in France it seems that the claim is allowed. 
Mr. Justice Brown cites judgments in the French Cour 
de Cassation, Le Normand v, Compagnie Generale 
Transatlantique (Dalloz Jurisprudence Gen^rale, 1878,. 
I. 479), the well-known '*Amerique** case, and Crowley v. 
Saint Freres (10 Bevue Internationale du Droit Maritime,. 
147). The Belgian law is described by M. Maeterlinck,, 
and, I gather, is rather in favour of the claim. 

On principle it would seem the claim ought to be 
allowed. The sacrifice is made to save all that is in 
common danger — ship, freight, and cargo — and is therefore 
a General Average act. If one party is liable as a wrong- 
doer for the consequences of the danger he is barred from 
claiming contribution, but this does not prevent the sacrifice 
being one of General Average. The bar to such party 
claiming does not affect the rule that General Average loss 
should be shared in common. It is an exception to the 
rule, and there seems no reason why the exception should 
be enlarged to cover the case of a party who is not liable as 
a wrongdoer. 

From the point of view of public policy it seems also 
that this claim of the shipowner should be allowed. It was 
said in the Irrawaddy majority jud^ent that to give 
the owner of the ship this right to participate in a General 
Average contribution would operate to influence the master 
in deciding in an emergency, and if he knew that the owner 
would participate he would be the less likely to exert him- 
self and crew to avoid the loss. It is not easy to appreciate 
the force of this statement. The master is in this position : 
He knows that the owner is so far not liable, and if he gets 
still further in fault, still the owner will not be liable. By 
hypothesis, the best chance of saving the ship and cargo 
is to make some sacrifice, primarily falling on the ship. 
Obviously the master is much more likely to do the right 
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thing and make this sacrifice if he knows that his owner 
will be recouped in General Average. If the right* of the 
owner is not allowed, the master will naturally strive to 
avoid making the sacrifice, and thereby take further and 
possibly unjustifiable risk. The best way to encourage the 
master to take proper steps to avoid loss is to give him a 
free hand, and this can only be done by making all sacrifices, 
equally matters of General Average. 

On the balance of authority, on principle, and from the 
point of view of public policy, the answer to the second 
question propounded appear^ to be : A clause exempting 
the shipowner froija liability for fault has effect in General 
Average, (i.) The shipowner is entitled to claim General 
Average, and (ii.) the cargo owner is also entitled to the 
same right. The second branch of this answer follows 
from the Steel v, Scott decision. It may also be con- 
sidered a necessary corollary of the first branch of the 
answer, but this may require some explanation. Assuming 
that there are only two parties, the shipowner and the 
cargo owner, who have entered into a contract of affreight- 
ment containing the negligence clause, if the shipowner,, 
who is the only party who can even theoretically be affected 
by the negligence of his servants, can recover in General 
Average, it must be conceded that the absolutely innocent 
cargo owner can do so. The case remains to be considered 
where there are several cargo owners, some who have con- 
tracts containing the negligence clause and some who have 
contracts without the clause. If the former can claim 
against the shipowner when there are no other shippers, 
they can hardly be deprived of their right against him by 
the fact that he has made other contracts with other 
persons. If they can claim against the shipowner, a fortiori 
the other cargo owners can. The latter can hardly be 
considered in a worse position when they have a more 
favourable contract with the shipowner. As to claims of 
the cargo owners as against each other, the nature of the 
contract between each one and the shipowner seems wholly 
immaterial to the rights of the cargo'owners inter se. The 
fact that some of the contracts do not contain a negligence 
clause does not injuriously affect cargo owners whose con- 
tracts of affreightment do contain the clause. 

Finally— 

3. Is it desirable to insert in the York-Antwerp Bules a 
rule determining the anstcers to the above questions, or is it 
better to leave it to the agreement of the parties ? It seems 
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a matter of expediency. If the suggested Eule were sure 
to obtain the same amount of general approval that the 
York-Antwerp Eules have received, its insertion in those 
Rules would seem obviously desirable. On the other hand, 
if there is any doubt on the point the addition of the Rule 
would be injudicious inasmuch as the introduction of an 
additional Rule which turned out not to meet general 
favour would tend to check the use of the York- Antwerp 
Rules. It may be remembered that when the York- 
Antwerp Rules were last revised at the Liverpool Con- 
ference of 1890, a Rule dealing with ** sacrifice or expendi- 
ture arising from default'* was submitted, but was with- 
drawn in view of the antagonistic opinions expressed on the 
subject. Perhaps the wise course would be not to deal with 
the question for the present. A Rule might be drafted in 
such a form that it could be separately imported into the 
'Contract of affreightment if desired. If the acceptability of 
the Rule is shown either by its coming into use in this 
manner or by bodies of business men expressing their 
approval of it, the Rule could then safely be converted into 
.a component part of the York- Antwerp Rules at a future 
conference of the Association. 

M. M. A. Maeterlinck (Antwerp) also read a report 
Jby himself on behalf of the Committee of the Belgian 
Maritime Law Association, as follows : — 



AVARIE COMMUNE. 

QUESTIONNAIRE. 

Bapport prisenU par M. Maeterlinck au nom de 
r Association Beige de Droit Maritime. 

Un conflit s*est ^leve depuis quelque temps entre les 
Tribunaux de divers pays en ce qui concerne la question 
-suivante : 

Quel est I'effet de la clause d'exoneration de responsabilit6 
de Tarmement au point de vue de Tavarie commune ? 

Un armement, en concluant un affretement, a eu soin de 
stipuler qu*il ne pouvait 6tre rendu responsable des f antes et 
negligences de son capitaine ou des autres personnes au 
service du navire. Un 6venement a lieu donnant lieu k un 
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:acte d'avarie commune. L'armement est amen6 a faire des 
:avances dans Tint^r^t commun du navire et de la cargaison. 
Pourra-t-il, lorsqu'il demandera aux co-int6resses, les 
•chargeurs, d'intervenir dans ces avances pour leur part et 
portion, voir repousser cette demande, malgr6 la clause 
■d'exoneration et sans m^me que la f ante du capitaine lui ait 
en rien profits, par le motif que la cause de Tacte d'avarie 
commune est une faute ou une negligence du capitaine? 

NoN, decide la jurisprudence de la Cour de Cassation de 
France (12 Juin, 1894, et 6 Fevrier, 1895, Kevue intemationale 
du Droit Maritime, X. p. 147 et 721) ; NON r^pondent les 
juges anglais (The Carron Park, Adm. Divis, 5 Aotit, 1890 
•confirme en appel, audiences des 29 Juin, 3 et 18 Juillet, 
1900. Aspinall VI. p. 543 et IX. p. 122) ; NON r^pond la 
Cour d' Appel de Bruxelles, (Bruxelles, 5 Mai, 1896). 

Oui, r6pond un arrfet recent de la Cour d'Appel de Gand 
(12 Janvier, 1901, Jurisprudence des Flandres XVI. p. 37). 
La clause d'exoneration n'a que la port6e d*un simple moyen 
•de defense pour le cas d*une action eventuelle des chargeurs 
et n'a pas pour effet de conf^rer aux armateurs le droit de 
reclamer la contribution pour le reglement d'avaries 
resultant de la faute du capitaine. 

Cet arret a et6 confirm^ par la Cour de Cassation de 
Belgique (ibid. XVII., p. 297). Mais il y a lieu de noter 
•que cette Cour, qui n'examine pas le fait, se borne k dire 
que le juge du fond a pu sans violer aucun texte de loi 
donner cette portee a la clause d'exoneration, et que 
Pexamen de cette question de fait ne rentre pas dans ses 
attributions. 

J'ose esp^rer quant a moi, que la maniere de voir de la 
Cour de Gand ne fera pas jurisprudence. 

Quel est en eflfet le principe primordial ? C'est que les 
fautes sont personnelles k celui qui les a commises et qu'il 
doit seul en repondre. C'est par une disposition speciale de 
la loi que le proprietaire du navire est responsable des fautes 
du capitaine. Or, les parties dans le contrat d'affiretement 
■conviennent de ne pas 6tre regies par cette disposition, et 
•que Tarmateur ne sera pas responsable des fautes du 
•capitaine. — Survient un 6venement qui necessite des 
d^penses dans Tinter^t commun. L'armateur fait Tavance 
•de ces frais. Et il ne pourra faire contribuer pour leur part 
les autres int^ress^s, se faire rembourser par eux les avances 
•qu'il a ainsi faites dans la proportion de leur int^ret ? 

Qu'est ce qui permet de restreindre la portee de la 
•clause d'exoneration ainsi que le fait la Cour de Gand ? 
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A defaut de responsabilite civile de rarmateur (et cette- 
responsabilite est formellement exclue par le contrat), la 
f aute qui a donne lieu aux depenses reste personnelle a celui 
qui Ta commise, est absolument etrangere a rarmateur.. 
Ainsi que le disait Sir J. Hannen dans Taflfaire ** The 
Carron Park" — '* Negligence for which he (the shipowner) is. 
not responsible is as foreign to him as to the person who- 
has suffered it." 

Comment done pourrait-il en p^tir, directement ou 
indirectement, partiellement ou pour le tout ? Etranger a 
la faute, il doit le rester a ses consequences ; il ne fait les 
avances exigees par Tinterfet commun qu'en vertu des 
principes de la gestion d'affaires et a droit a s'en faire 
rembourser a due concurrence par ceux a qui ces depenses 
ont profite. 

Comment est-on arrive cependant a faire admettre une 
solution differente, a etablir une distinction, reellement 
arbitraire, a la lumiere des principes qui precedent, entre 
la situation juridique de Farmateur defendeur a une action 
en responsabilite des effets d'une faute du capitaine, ou 
bien demandeur en contribution aux avances par lui faites- 
pour attenuer les dits effets? 

L'explication ne doit pas a notre sens en ^tre trouvee 
seulement dans une interpretation inexacte de la portee de 
la clause d'exoneration, mais aussi dans une conception 
fausse de Tinfluence de la cause de Tevenement sur Texist- 
ence de Tavarie commune. Si celle-ci n'existe pas, comme 
certains le pretendent, lorsque la mise en peril de 
Texpedition a et6 occasionnee par une faute du capitaine^ 
aucun reglement d'avarie commune ne pourra s'6tablir a 
raison des depenses qu'aura faites le navire pour attenuer 
les consequences prejudiciables de cette faute, il n'y aura 
pas de rapports entre les co-interesses, pas de recours du. 
navire contre les chargeurs pour leur faire supporter 
leur part contributoire dans une avarie commune qui 
n'existera pas. 

Et c'est parce que ces deux questions sont si intimement 
melees, qu'elles ont ete soumises ensemble a vos delibe- 
rations. 

A notre avis, la cause du peril qui determine le capitaine 
a faire la depense ou le sacrifice est indifferente (Jacobs,. 
Droit Maritime beige I., No. 416). Lorsque les conditions 
exigees par la loi pour son existence se trouvent reunies — 
et la loi ne mentionne pas dans son enumeration Torigine 
de la depense ou du sacrifice — ^I'avarie commune existe, sans- 
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•que la cause premiere qui y a donne lieu doive ^tre prise en 
•consideration. 

L'etat d'avarie commune existe par lui-m^me. La 
depense ou le sacrifice a t-il ete resolu pour le salut commun? 
Tout est la. — Causa proxima non remota spectatur. 

Cette question a ete examinee et tranchee dans le sens 
que nous preconisons dans les Congres Intemationaux de 
Droit Commercial qui ont tenu leurs assises a Anvers en 
1885 et k Bruxelles en 1888. 

Ce que Ton veut, c'est qu'en presence du peril couru par 
I'exp^dition, le Capitaine ou I'Armateur n'aient pas k songer 
k leur propre inter^t mais uniquement a sauvegarder les 
inter^ts de la communaute. 

Apres, le danger passe, on verra. Celui qui — ^armateur 
ou chargeur — est responsable de la mesure de salut 
-commun, se verra intenter un recours du chef du 
domniage cause par Tavarie commune. 

Que Ton n'objecte pas qu'un interesse pourrait de cette 
maniere ^tre amene k devoir payer en vertu d'un Regle- 
ment general avant qu'il ait pu faire etablir la responsabilite 
•de son co-interesse. Cette crainte est chimerique, car a 
defaut de convention expresse contraire, le reglement n'a 
<jue la valeur d'un rapport d'expertise, a homologuer ou a 
rejeter par les Tribunaux competents. Et si on se decide 
a conferer aux Dispacheurs les pouvoirs d'arbitres, rien 
n'empeche qu'on y ajoute la faculte de fixer immediatement 
dans Jeur travail la situation definitive eu egard au recours 
qu'elles peuvent exercer a raison de leur responsabilite 
eventuelle. 

Ajoutons que la prompte confection d'un reglement est 
des plus utiles, et est m^me necessaire, tant dans I'interet 
des diverses parties interessees que de leurs assurances. II 
les met en effet a m6me de liquider leurs rapports respectifs, 
independamment de tout recours contre les tiers. 

C'est en tenant compte de ces considerations que la 
majorite de la commission de I'Association Maritime Beige 
jepond comme suit aux questions qui vous sont soumises : 

Question 1 : Quelle doit ^tre, en droit commun et 
independamment de toute convention contraire, I'influence 
•de la faute du capitaine en matiere d'avarie commune ? 

Eeponse : La cause premiere de la mesure de salut 
-commun etant indifferente, la faute du capitaine n'a aucune 
influence sur le principe de Tavarie commune. 

Les tires leses conservent leur recours contre le capitaine 
du chef de ses fautes. 
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Question 2 : Les clauses generales d'exoneration dm 
chef des fautes et negligences du capitaine modifient-elles. 
la solution a donner a la premiere question ou restent-elles. 
sans influence sur Tavarie commune ? 

Keponsb : Les clauses generales d'exoneration du chef 
des fautes et negligences du capitaine ne modifient en rien. 
la solution k donner a la premiere question, sauf que le 
recours ne pent plus ^tre exerce. 

La minority de la commission s'est divis6e, Un membre 
a ete d'avis de maintenir la th^orie admise par la Cour 
d'Appel de Gand, les autres membres de la minorite accep- 
tent I'applicabilite de la clause d'exoneration a la demande 
de contribution de Tarmement en cas de faute du capitaine,. 
mais rejettent la solution donnee par la majority k la 1*' 
question. 

Question 3 : Convient-il d'inserer dans les rfegles d'York. 
et d* An vers une regie determinant la solution des questions 
ci-dessus ou est-il preferable de s'en referer a la convention, 
des parties ? 

EiiPONSB : II n'y a pas lieu d'inserer dans les rfegles- 
d'York et d'Anvers des dispositions relatives aux resolutions^ 
qui precedent. 

La Commission a ete unanimement d'avis qui'il serait> 
dangereux de toucher aux regies d'York et d'Anvers. 



IN ENGLISH. 

Beport by M. Maeterliiich for the Committee of the Belgian 
Maritime Law Association, 

A conflict has recently arisen between the Courts ol 
various countries concerning the following question. : 

What is the efifect of the negligence clause in relation to- 
General Average ? 

A shipowner, when chartering his vessel, wishing to- 
avoid the legal civil responsibility resting upon, him, in- 
serts the ** negligence clause '* in order to free himself 
from any act or fault of the master or any person, in his 
service. 

An event giving rise to an act of General Average takes 
place, and consequently, the owner meets expenses incurred, 
thereby. 

Is it admissible that when he claims^ the. contributioiL 
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from the other interests, they should refuse his demand^ 
notwithstanding the negligence clause, and although the 
captain's fault has been of no profit to the shipowner, for 
the reason that the act of General Average was caused by a. 
fault or neglect of the captain ? 

NO, decided the Cour de Cassation of France (12 June,, 
1894, 6 Feb., 1896. Eevue International^ du Droit Maritime 
X. p. 147 and 721). 

NO, decided the English Judges. (The Carron Park,. 
Adm. Divis. 5 Aug., 1890, confirmed in appeal 27 June, 3 andl 
18 July, 1900. Aspinall VI. p. 543 and IX. p. 122). 

NO, decided the Court of Appeal of Brussels (Brussels,. 
5 May, 1896). 

YES, answered a recent judgment of the Court of 
Appeal of Ghent (12 Jan., 1901. Jurisprudence des 
Flandres, XVI. p. 37). The negligence clause can only be 
used as a defence in case of an eventual claim from the 
shippers, and has no power to confer on the owners the 
right to claim a contribution for the settlement of averages, 
resulting from the captain's fault. 

This judgment has been confirmed by the Cour de; 
Cassation of Belgium ; but it must be noted that this Court 
has not to consider facts but only whether a point of law- 
has been violated; consequently, without going into the. 
merits of the interpretation given by the Court of Ghent 
to the negligence clause, the higher Court merely states.. 
that the Court of Ghent, without violating any legal text,., 
was entitled to interpret the clause as they have done. 

The result of this is that, if the adverse decision of the 
Court of Appeal of Brussels (5 May, 1896) were submitted to- 
the same Cour de Cassation, the judgment might also be 
confirmed for the same reason. 

In my opinion there is not the slightest doubt that the 
judgment of the Court of Appeal of (jhent ought not to be- 
foUowed. 

In fact is it not common sense, as well as a fundamental 
principle, that, faults are personal to the one who commits., 
them, and that he alone is answerable for them ? 

It is only through a special provision of the law that the-- 
shipowner is responsible for his captain's faults. 

Let us suppose that the parties to the affreightment have 
agreed that the contract is not governed by this last pro-^ 
vision, and that the owner is not responsible for the faults 
of his captain. An event occurs causing sacrifices and/or 
expenses for the common safety. 
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The shipowner makes the necessary disbursements. 

Is it fair that he should not be reimbursed the share 
•appertaining to other interests ? 

By what sound arguments can the judgment of the 
Court of Appeal of Ghent be upheld, when it states that 
the negligence clause has no other effect than of a defence 
:against a claim which the cargo might introduce against 
the owner, but does not entitle him to claim the repayment 
of his sacrifices or disbursements from those who have 
benefited thereby? 

Failing the civil responsibility of the shipowner (and the 
negligence clause has no other object), the faulty act which 
necessitated the sacrifices, rests personal to its author, and 
^cannot reach the shipowner. As stated by Sir J. Hannen 
re *' The Carron Park '' — ** Negligence for which he (the 
shipowner) is not responsible is as foreign to him as to the 
person who has suffered it." 

How could the shipowner suffer from it directly or 
indirectly, for a part or for the whole ? Faultless, he must 
be held harmless; he only makes the disbursements 
required by the common interest, acting as agent for all 
concerned, and nothing can prevent him from claiming 
!the reimbursement of their share thereof, from those in 
whose interest these disbursements have been made. 

Nevertheless, how has it occurred that a contrary solu- 
tion has been sanctioned by a Court, establishing a distinc- 
tion, which, in my opinion, is difficult to explain, between 
the judicial position of the shipowner defendant in an 
action based upon the fault of the captain, or claimant 
in an action for recovery of advances made by him in view 
of diminishing the effects of the very same fault ? 

We must not endeavour to find the explanation of this 
only in a wrong interpretation of the negligence clause, but 
^Iso in the wrong conception of the influence of the cause 
of the event on the existence of General Average. 

If there is no General Average, as contended, when 
the sacrifices or expenses are a result of a fault of the 
captain, then no General Average statement can be drawn 
up for the said sacrifices or expenses, and consequently the 
shipowner will have no means of obtaining the contributory 
share of those who have nevertheless benefited thereby. 

It is biscause both these questions are so closely con- 
nected that they have been submitted to your delibera- 
tions. 

In our opinion, the origin of the peril, through which 
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the captain has been induced to make expenses or sacrifices, 
is indifferent (Jacobs, Droit Maritime Beige I. No. 416). 

Whenever the requirements of the law are fulfilled — 
and the law does not mention the origin of the expenses 
or sacrifices — the General Average exists, whatever the 
cause. 

General Average exists independently of the cause which 
has given rise to it, and no fault can alter what is com- 
monly known as General Average. 

Have the expenses or sacrifices been made for common 
safety? That is the point; causa proxima non remota 
spectatur. 

The question has been considered and decided in the 
sense we advocate, in the International Congresses for 
Commercial Law held at Antwerp in 1885 and Brussels 
in 1888. 

What is required is that when a peril occurs, neither 
the master nor the shipowner have to think of their interests,, 
but solely of safeguarding those of the community; later, 
when the danger is passed, the matter can be considered. 
The responsible party, either shipowner, master or shipper^ 
will be answerable for the losses. 

It has been objected that by so doing, a party might 
have to pay, by virtue of a General Average statement ^ 
before having been in a position to prove the responsibility 
of another party; but this is without foundation because, 
failing a special agreement to the contrary, the General 
Average statement is nothing more than a report of survey 
which must be approved or rejected by the competent 
Court. 

Whenever parties agree to appoint the adjusters as 
arbitrators, nothing prevents completing this appointment,, 
empowering them to fix the definite position of each party,, 
as regards their eventual respective responsibility. 

' Let us add that a prompt adjustment is most essential,, 
as well in the interest of the direct parties as of their under- 
writers, to facilitate settlement between them, independently 
of any eventual outside responsibility. 

Prompted by the above considerations, the majority of 
the committee of the Belgian Maritime Association answers 
the questions submitted to your consideration, as follows : 

Question 1 : What should be the effect of a fault of the 
captain in relation to General Average, and independently of 
any contract to the contrary ? 

Answer: The* original cause of the act of common 

13 
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safety being indifferent, the fault of the captain is without 
influence on the principle of General Average. 

The other parties maintain their recourse against the 
captain on account of his faults. 

Question 2: Do general clauses exempting the ship- 
owner from liabilility for fault and negligence of the 
captain modify the answer to the first question, or have 
they no effect in General Average? 

Answee : The general negligence clauses do not modify 
the answer to the first question, excepting that the recourse 
is void. 

The minority of the commission was divided; the 
smaller section was in favour of upholding the decision 
of the Court of Ghent, the other section, although accepting 
the validity of the negligence clause in favour of the ship- 
owner, giving him the right to claim contribution to the 
expenses and sacrifices, was however not able to accept 
the answer of the majority to Question 1. 

Question 3: Is it desirable to insert in the York- 
Antwerp Kules a Eule determining the answers to the 
above questions, or is it better to leave it to the agreement 
of the parties. 

Answer: It is not desirable to insert in the York- 
Antwerp Eules a Bule determining the answers to the 
above questions. 

The commission has unanimously agreed that it would 
be dangerous to modify the Antwerp and York Eules. Let 
well alone ! 



The Chairman: We thank Mr. Maeterlinck, and the 
Belgian Committee on Maritime Law, for that Eeport. 

Mr. T. G. Carver, K.C. (London) : Mr. President and 
gentlemen, the practical question which I imagine the Con- 
ference has to consider here is whether that last sentence 
in the Eeport of the Belgian Committee is one with which 
they agree. I venture to think that this Conference should 
not agree with that last sentence. It appears to me that the 
York-Antwerp Eules have failed in this one respect at any 
rate : they have failed to establish uniformity with regard to 
General Average law in the various maritime countries. 

The Chairman : I think it will be desirable, having 
regard to the lateness of the hour, and the smallness of the 
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.^ludience, that you should not develop your argument to-night. 
I understood you were going to propose something. That 
will probably be the best course. 

Mr. T. G. Carvbb : I am much obliged. Then I merely 
indicate that I wish to move that we should by a resolution 
formulate a Eule, which can be adopted, or not be adopted, 
by parties to contracts of AflEreightment, to get rid of this 
unfortunate diversity. The Eule I propose is this — and you 
will see at once the ground and principle that I follow, 
from the wording — I propose *' That rights to contribution 
in General Average shall not be affected, though the danger 
which gave rise to the sacrifice, or expenditure, may have 
been due to default of one of the parties to the adventure ; 
but this shall not prejudice any remedies which may be 
open against that party for such default." 

The Chairman : You propose that this should be an 
addition to the York- Antwerp Eules? 

Mr. T. G. Carver : I propose that this should be a rule 
of 1903, which may be tacked on by the parties in their 
contracts to the York-Antwerp Eules. 

The Chairman : You had better have it put in that way 
— "A Eule of 1903, which may be added to the York- 
Antwerp Eules." 

Mr. T. G. Carver : Yes. 

The Chairman : ** York- Antwerp ' Eules, and Antwerp 
Eule 1903"? 

Mr. T. G. Carver : Yes, " General Average as per York- 
Antwerp Eules, and Antwerp Eule of 1903." 

The Chairman : That, I think, will be enough for 
to-night. I think it would be right that you should be in 
possession of the Meeting to-morrow with this resolution. 

Mr. T. E. Miller : It appears to one or two of us here 
that the latter part of that clause somewhat contradicts the 
first. 

The Chairman: Mr. Carver will explain all that to- 
morrow. 

Mr. J. E. H. Gray Hill : It is only a quarter to six. 
I think we can dispose of this in a very short time. 
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The Chairkan : No. There are a great number of 
members who wish to speak. We will close the Meeting^ 
now. 

The Conference adjourned at 5.50 p.m. 



THIBD DAY. 
Thqrsday, 1st of October, 1903, 

The conference re-assembled at the Cercle Artistique 
at 10 a.m., the President taking the chair. 

The Minutes of the previous day's proceedings were 
read by Mr. Alexander, approved and signed by the 
President. 

Mr. J. G. Alexander : A telegram has been received 
from the Syndicate Armateurs Grand Pfeche, Fecamps, in 
favour of Commandant EiondeFs proposals with regard to 
sea rules. 

The President : Jusqu'i present, notre assemblee n'a 
pas* statu6 sur la demande de M. Eiondel relativement a 
r^tablissement de \oies maritimes, de manifere k mieux 
assurer la securite des mers. 

II me paralt impossible, si interessante que soit la 
question, de Tintroduire dans un ordre du jour d6ji sur- 
charge. Je vous propose done defaire savoir ce qui en est 
a M. Eiondel en lui disant que sa proposition m6rite une 
tres serieuse consideration et qu'elle figurera k Tordre du 
jour d'une de nos assemblees subs6quentes. 

Je ne vdus cache pas que moi-mSme je considere cette 
question si intqressante que j'en saisirai instamment la. 
Chambre beige. 

Comme il n'y a pas d'opposition, je declare cette pro- 
position adoptee. 

At the request of the President, Sir William Kennedy 
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took the Chair and the Conference resumed the discussion 
on General Average. 

GENEEAL AVEEAGE. 

Mr. T. G. Carvee, K.C. (London) : I think, gentle- 
men, you all have copies of the resolution which was 
proposed last night. I have already explained that the 
heading is one which should be altered. I do not want here 
to suggest that we are to interfere with York- Antwerp Eules 
at all. York-Antwerp Eules is a body of Eules very well 
known and very largely adopted, and one does not want to 
interfere with those. But I do conceive that it is very 
particularly the province of this Association to deal with 
such difficulties as have arisen with regard to the effect of 
negligence clauses in contracts of affreightment upon the 
rights and liabilities of the parties in regard to General 
Average. The first observation that I have to address to 
you is on this question : Is there really a need for some new 
proposition, some Eule (Eule is the shortest word to use, 
but it only means some formula) which may be adopted by 
parties who think fit to do so in order to get rid of this 
absence of uniformity? Now, that there is a need for that 
I think will be evident to you after hearing the Paper of 
Dr. Stubbs, and the Eeport of the Belgian Committee. 
Let me point out quite briefly how the matter stands 
with regard to the negligence clauses in Bills of Lading. 
The question is. Do those exceptions of negligence affect 
the right of the shipowner, or rather, do they affect the 
disability of the shipowner to recover contributions when 
a General Average sacrifice or General Average expenditure 
has taken place ? In England, after considerable litigation, 
the Courts have held, and, with a somewhat doubtful 
voice (because the last judgment of the Court of Appeal 
was only the judgment of a majority of two judges against 
one) — I say in England the Courts have held that the 
negligence clause has the effect of enabling the shipowner 
to recover contribution, although the danger which gave 
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rise to the sacrifice was the result of negligent navigation 
by his servants. In the United States of America the- 
contrary view has been taken, so that, according to the 
judgment of the Supreme Court in America, although in 
the contract of carriage, by means of the Harter Act, there 
are exemptions of the shipowner from liability for bad 
navigation, nevertheless if that bad navigation has resulted 
in a General Average sacrifice of his ship he cannot claim 
General Average contribution from the other parties to the 
adventure. Now there, in the two English-speaking 
countries. Great Britain and America, you have contrary, 
opposing results. On the Continent it is even more 
marked, perhaps. France decides that the negligence 
clause has the effect of enabling the shipowner to recover 
his contribution ; HoUajid, as I understand, decides the con- 
trary ; in Belgium you have two decisions — one, one way, 
the other, the other way. Well, now, that is not a state of 
things which I think we ought to look at with indifference* 
As we all know, of course, we cannot hope to alter the law 
of the different countries except in the way of enabling the 
parties or helping the parties to make such a contract as will* 
get rid of these divergences and conflicts, and it is with 
that view that I propose this resolution. I want to point- 
out a little more. That is true with regard to the 
Negligence Clause, but the matter does not by any means, 
end there. The same question will arise — I wonder it haa- 
not yet arisen, but it will arise — with regard to unseaworthi- 
ness of the ship. It will arise, I have very little doubt, 
with regard to such questions as unfitness of the cargo to- 
be put on board. The broad general rule has been adopted 
in our Courts, and in other Courts, that a party by whose 
default (default being a very vague term) the danger has 
been brought about, is barred from claiming contributions. 
We have seen the diversity of judgments on that point in 
relation to negligence when there is a negUgence clause^^ 
We shall see the same divergencies and difficulties with 
regard to contracts which contain exceptions of liability for 
unseaworthiness ; and, I think, very possibly, with regard to 
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the other matter, with regard to cargo which has been; 
shipped in a dangerous condition. Now I conceive that the 
Law, or rather the Courts which have been expressing the 
Law, have placed shipowners and shippers in a difficulty 
which is quite needless. It appears to me that a sound 
view in jurisprudence and a sound view in business is that 
the law of General Average is one thing, and the law of 
Affreightment is another; that the two things should be 
quite distinct; and that the law regarding contracts of 
aflEreightment is quite sufficient in itself to protect the 
rights of parties which have been injured by negligent 
navigation or by unseaworthiness or by unfitness of the 
cargo, so that it was unnecessary to quaUfy the broad rule 
of General Average, in order to safeguard the parties. 
And what I would propose is this — we cannot do it by 
legislation — ^but I would propose that we formulate a 
clause which can be adopted in contracts of affireightment 
by which the parties shall say : By agreement between 
ourselves the rule of contribution in General Average shall 
stand by itself unqualified. It cannot be expressed better,. 
I think, than it is in a passage which is quoted from 
M. Jacob's Droit Maritime Beige, in the Belgian Keport. 
On the last page but one the Belgian Eeport says this : 
"In our opinion the origin of the peril through which 
the captain has been induced to make expenses or sacrifices,, 
is indifferent (Jacob's Droit Maritime Beige, I. No. 416). 
Whenever the requirements of the Law are fulfilled — and 
the Law does not mention the origin of the expenses or 
sacrifices — the General Average exists, whatever the cause. 
General Average exists independently of the cause which 
has given rise to it, and no fault can alter what is 
commonly known as General Average." That I submit 
is good sense. What is General Average ? What are the 
rights, and how do they arise, which we call rights of 
General Average Contribution ? It is when everything is at 
stake, when peril is upon the ship, and the lives on board 
and the property involved in the adventure are all at risk of 
imminent ruin. Then it is that these sacrifices take place 



( 200 ) 

and that new rights are created. Why are we not to say 
that those rights are rights which are independent of the 
cause which gave rise to this danger? I submit that that 
is really a sound way of treating the matter; always 
provided that the interests of the parties are safeguarded. 
You must not allow people who are in default in the true 
sense to reap a reward and go scatheless. You must reserve 
any remedies which, by the contract of affreightment or by 
the statutes of any country, or by the law regarding torts, 
would be open to the other parties to the adventure against 
him who has brought the ship into that position. Is not 
then the right mode of dealing with the subject to get those 
two things, the law of contribution, and the rights under 
;fche contract, or otherwise, separated from one another? so 
that we shall not have in one country the Court saying, 
^* Your rights of contribution are affected by the terms of 
your contract of affreightment," and in another country 
saying the rights of contribution are not affected. It is with 
that simple view that I propose this rule. Well, now, I do 
not know what opposition there may be to the views which 
I have been expressing. But one kind of opposition which 
one can conceive as being possibly sound, is this. Some 
people say that if the ship has been brought into this 
position of danger by reason of default (I use the vague 
word, which will include, I suppose, negligent navigation or 
starting with a ship in an unseaworthy state, or starting 
without a proper supply of stores, such as coal, or without a 
proper crew on board), then there is no case of General 
Average at all. Well, now, that is not the view of Dr. 
Stubbs, and it is not the view of the Belgian Committee, 
but if there are any who hold that view all I can say is 
this, that it is contrary to the Law as I know it. 

Sir Walter Phillimore : Of all countries ? 

Mr. T. G. Carver : As far as I know of all countries, 
but certainly the Law of Great Britain, and, I think, the Law 
of the United States. I should think it would be a very 
unhappy thing if the Law were otherwise. If you get into 
that position of danger, when a sacrifice must be made of 
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•some one interest, then what you should seek by the Law to 
•do is to make it quite indifferent which interest is sacrificed. 
You should seek to let the captain, who has the control of 
the position, have a perfectly free hand, and do everything 
without any afterthoughts, so as to do the best for all con- 
cerned. That being so, why are you to alter your policy, 
and your view of justice in regard to the matter, because the 
'danger in which the venture has come has been the result 
ot some default ? I conceive (however, I will not labour 
this further) that that is a mistaken view of the Law. I 
am quite sure it is a mistaken view of the Law of Great 
Britain, and that the General Average, and the right to 
•General Average Contribution, is the consequence of the fact 
-of the impending danger threatening the adventure. That 
being so, I submit to you this Eule. I daresay it is not, 
perhaps,* expressed as well as it might be. At any rate it is 
not very long. I suggest that " rights to contribution in 
General Average shall not be affected, though the danger 
which gave rise to the sacrifice or expenditure may have 
been due to default of one of the parties to the adventure '' 
— so far to get rid by contract of this qualification of the 
Law, which I think has come in unfortunately — " but this 
shall not prejudice any remedies which may be open against 
-that party for such default." I submit that proposition for 
your consideration, and I hope that you may see your way 
•to adopt it. 

Mr. J. E. H. Gray Hill : Mr. President, and gentle- 
men, I beg to second the proposition of Mr. Carver. The 
•question which divides the Courts of civilised nations upon 
this point is a question which involves some highly technical 
-arguments, as we may have observed from what Mr. Carver 
has said to us ; but it is really a question on which all the 
common sense is on one side, and all the technicality on the 
•other. By the laws of all countries a shipowner is not liable 
for a peril of the sea. If a peril of the sea happens, and 
•expenditure is incurred by the shipowner to rescue the 
adventure from that peril, the cargo contributes towards the 
•expense. If, however, there is an addition to the ordinary, 
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or implied, contract of afiEr^ightment which protects the 
shipowner either by contract, by an express clause, or by 
statute, as in the case of the United States, from liability 
for the loss of the cargo, then the question arises whether 
upon incurring expenditure to save that for the loss of 
which he is not liable, he is to be entitled to be propor- 
tionally recouped. Now whatever technical arguments may 
be advanced to the contrary, the common sense of the busi- 
ness world would say that you must give the owner, and 
his representative, the master, the best inducement you can 
to save the cargo, by entitling him to be recouped pro- 
portionally with regard to the cost of doing so. I venture 
to think that mercantile practice has already shown that the 
Supreme Court of the United States came from a business 
point of view, at any rate, to a very erroneous conclusion in 
the case of the Irrawdddyy in holding that the effect of the 
Harter Act was simply to exempt the owner from liability 
to pay for damage, and did not entitle him to collect a con- 
tribution in General Average ; and I say that because I have 
found myself, in practice, that American marine under- 
writers on cargo have paid, sometimes wholly, and some- 
times partially by way of compromise, for the very contribu- 
tion in respect of the cargo in which they were interested' 
which the Court said they were not liable for. They have 
done so as men of sense, because they have had this point,, 
so well put by Dr. Stubbs, before their minds, " If the right 
of the owner is not allowed the master will naturally strive: 
to avoid making the sacrifice, and thereby take further, and" 
possibly unjustifiable risk. The best way to encourage the 
master to take proper steps to avoid loss is to give him a 
free hand, and this can only be done by making all sacrifices 
equally matters of General Average." Now in this confusion 
of judicial decision, which, as Mr. Carver truly says, we 
cannot attempt in any way to reconcile by Law, we suggest 
a clause which the parties may add to the Bill of Lading, 
which will have the desired effect. The only remark I have 
to make upon that clause is something to calm the appre- 
hensions of my friend Mr. Miller, as expressed last nights 
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He seemed to think that the last part of this clause was 
contradictory to the first part, but I think if he will read it 
again he will see that that is not so. The words are : 
"This shall not prejudice any remedies which may be open 
against that party for such default.*' Now whether the 
contract contains a negligence clause, or whether it is 
regulated by the Harter Act, there will be no remedies of 
the kind he apprehends, which will be open to the party. 
Therefore that clause will be amply sufficient to accomplish 
the purpose, and to put an end to all the judicial uncertainty 
existing in different countries, and all these highly technical 
arguments which may be raised upon this question, and 
other subjects arising out of the contract of affreightment in 
regard to General Average in future — uncertainty and 
difficulties which will remain if this clause is not adopted 
by agreement of the parties. 

M. Louis Franck (Antwerp) : I have only a few words to 
say about this subject. I think it was I who suggested to 
the Council that this subject was one which was fit to put 
on the order of the day at a Meeting of this Association. I 
think the method suggested by Mr. Carver, and by Mr. Gray 
Hill, is a very reasonable one, because it seems to me that 
the divergency existing between the laws of the various 
nations gives rise to great difficulties in practice, and that 
there is only one way of overcoming them, and that is the 
way of contract between the parties. We cannot hope by a 
resolution of this Conference to modify the views of either of 
the High Courts, which have in various countries given such 
contradictory decisions on the matter. Leaving entirely 
aside what may be the technical construction which this or 
that Court may put upon the Eule, a thing with which we 
have nothing whatever to do, I think it is very reasonable to 
recommend the system proposed by Mr. Carver and Mr. 
Gray Hill, and to say to the parties, "Do not rely on general 
principles." You have this position of things. You have on 
the one sidfe the Supreme Court of the United States, and 
the Dutch Courts, and, I think, also, a very remarkable 
decision was given in Germany, which, although not dealing. 
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♦exactly with the case, goes.in the same direction. You have 
.part of the Belgian jurisprudence on one side. You have on 
the other side the decision of the English Courts, and the 
French Cour de Cassation, and the Court at Brussels. If 
you deal with the matter expressly in your contracts, the 
matter will be clear for the contracting parties, and every 
•one will know where he is on the question. 

M. A. Maeterlinck (Antwerp) : I cannot accept the 
view expressed by Mr. Franck. We had much discussion in 
our Committee on this point. We examined it thoroughly. 
Different views were expressed. After examining the ques- 
tion thoroughly the Committee came to the conclusion, as 
stated by Mr. Carver, that General Average should stand by 
vitself. The peril, which has been the cause of the sacrifice, 
^nd eventually the fault which was the cause of the peril, 
has nothing to do with General Average. I am not going to 
repeat what was said so excellently by Dr. Stubbs in his 
Paper, and by Mr. Carver. After all that work the Belgian 
Committee came to the conclusion which has been submitted 
to your consideration in the Eeport. Dr. Stubbs also has 
read to you his remarkable Paper. Now I ask you, Is all that 
work going to be of no use at all ? Are you not going to 
give an answer to the questions, but to take what we call in 
French an ** expedient,'' that is to say, to escape answering. 
That is what is proposed by Mr. Franck. 

M. Louis Franck : No. 

M. A. Maeterlinck: Mr. Franck proposed that no 
answer should be given to the three questions formulated in 
•the Questionnaire. I answer that I cannot admit this point 
of view. You are now able to give an answer to the question 
•of principle submitted to you. Is it true to say that the pro- 
position made by Mr. Carver is of the same effect ? I doubt 
it very much. 

M. Louis Franck : I did not make any proposition. 

M. A. Maeterlinck : What did you say then ? 

M. Louis Franck : I only said I thought the proposal 
-submitted by Mr. Carver was a very practical way of dealing 
with a very difficult question, and that it was not worth 
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having academical discussions, and to do something which- 
might prove impracticable, and ineffective. 

M. A. Maeterlinck : I think Mr. Franck asked your 
very clearly not to give an answer to the Questionnaire, and 
only to adopt the Antwerp Eule of 1903, formulated by Mr. 
Carver. I do, not think that Mr. Carver's idea was not to- 
answer the questions, but as many people will perhaps not 
admit the principle which will be adopted by you, in 
America, or anywhere else, there is a very easy remedy, if all 
parties agree to escape the diflBculty by inserting a certain 
clause, which has been formulated, in the contract of 
affreightment. That is not a solution of the question of: 
principle. The question of principle stands before you. It. 
is in the Ordre du jour, and I ask you to answer it. How 
will you answer it ? I think, and I hope, you will answer- 
it according to the view expressed by Dr. Stubbs, and' 
according to the view taken by the majority of the Com- 
mittee of the Belgian Association. The English Law, as I 
respectfully submit to you, is not very clear about that. The 
English Law says that no general contribution is to be paid 
to the shipowner when the General Average has been 
caused by a fault of the captain ; but I think it is only from^ 
a practical point of view, to escape the necessity of useless^ 
formalities, that this point of view has been taken. Indeed 
I see, in the Paper read by Mr. Stubbs (page 9), he says,-. 
" If one party is liable as a wrongdoer for the consequences- 
of the danger, he is barred from claiming contribution, but 
this does not prevent the sacrifice being one of Generat 
Average." So this is the first point: admitted by the 
English Law that the sacrifice is one of General Average.. 
That is the answer proposed by us to the first question^ 
English, and Belgian, and French — we nearly all agree to this 
answer. Why would you not answer it now in the proposi- 
tions made in a general way by the International Law 
Association ? In the answer to the second question there is- 
nearly unanimity ; and it is English jurisprudence, it is. 
French jurisprudence, and it is the jurisprudence of many 
other countries. I conclude by asking you certainly to admit 
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the '* expedient*' proposed by Mr. Carver, but also to answer 
the question which has been put to you. 

Mr. T. E. MiLLBB (Chamber of Shipping of the United 
Kingdom, London) : I think all present here have 
evidenced, at all events a desire that something should be 
done to clear the ground with reference to the negligence 
clause. There is need of something being done. Mr. 
Carver's proposed Eule, with the exception of the two lines 
at the bottom, will, I think, meet the matter to a great 
extent. My experience is that tVcf^'^s ^^ underwriters are 
agreeable to pay their proportion of the General Average as 
regards cargo, without questioning the law on the subject. 
It is only one or two strongly opposing Insurance Com- 
panies, particularly in the United States of America, who 
set up these objections. They say, We are not liable. 
They go to law; the judges decide the case in their favour, 
and that brings about all this trouble. In England, as we 
well know, the underwriters do pay, and in Belgium ti^ey pay. 
I hope that any resolution passed to-day will have, as it 
ought to have, a good effect in bringing this matter to a con- 
clusion. Mr. Carver's proposition reads as follows : ** That 
rights to contribution in General Average shall not be 
affected, though the danger which gave rise to the sacrifice, 
or expenditure, may have been due to default of one of the 
parties to the adventure." Now why not stop there ? 
I think that that would meet the difficulties, but I do 
think that you open a door for objections when you say, 
" But this shall not prejudice any remedies which may be 
open against that party for such default." I must confess 
that Mr. Carver's explanation is not sufficient for my feeble 
brain, but I should strongly support his resolution if those 
two lines could be eliminated. 

Mr. T. G. Carver : May I answer Mr. Miller at once? 
If you were to leave the first part standing alone it would be 
said that although the shipowner had brought about the 
danger himself, and under the first part of the clause is 
entitled to a contribution, the shipper would not be able to 
get that contribution back again. But if his contract of 
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^affreightment has been broken by what the shipowner has 
•done, the shipper ought to be able to get it back again. You 
must not, therefore, leave the first part of the Eule standing 
to enable the shipowner to say : '' I am entitled to that 
contribution, and I am entitled to keep it." 

Mr. J. E. H. Gray Hill : It is to meet the case of a 
Bill of Lading with no negligence clause in it ; to keep the 
Law where it is, where the shipowner is foolish enough not 
to insert a negligence clause. He takes the consequences 
now of that carelessness, and he will have to take it under 
that clause. 

Mr. T. E. Miller : Mr. Carver says the shipowner is in 
fault. Now is the shipowner in fault? The shipowner 
4oes everything he can to procure safety. He engages a 
master who has a certificate from the Board of Trade. He 
engages competent officers. I know all this is very old 
aj-gument, but nevertheless the expenditure is incurred, 
perhaps thousands of miles away, and over that expenditure 
the shipowner has no possible control. Therefore I contend 
that the cargo owner is as much liable for General Average 
expenses as the shipowner. It is very well known that in 
•olden times the master of a ship was supposed to be agent 
for tiie shipowner, and also for the owner of the cargo, and 
I believe to some extent he is even so at the present time. 
Certain things have to be done. The captain must take 
upon himself to do what he considers best. I really think 
the elimination of these two lines is very desirable. I do 
not know what effect they have, except to open up discussion. 
If they have rights they would be open, apart from this clause. 

Mr. T. G. Carver: No. The first part would take 
them away. 

Mr. T. E. Miller : If that is so I should be very pleased 
to support it, but I must confess I do not see it. 

M. A. Maeterlinck : They are perfectly useless. They 
^o not add anything. 

Mr. T. E. Miller : I beg to move that those two lines 
be eliminated, and let us see how we get on with the clause 
without it. 
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Mr. E. S. ScoRFiELD (Newcastle Protection and Indem- 
nity Association, Newcastle - on - Tyne) : I have much* 
pleasmre in seconding Mr. Miller's proposition, because it- 
appears to me that those two last lines may be construed 
thus — ''But this shall not prejudice any rights which may- 
be open against the captain for such default." In my 
humble opinion there is an ambiguity in those two lines, 
and they may bear that construction. The essential value- 
of the negligence clause is to absolve the owner from the- 
negligence of his captain ; and what I maintain is that if 
you put in those two last lines it may be construed by others^ 
that this shall not prejudice any remedy which may be open 
against the captain for such default. If that construction^ 
were put upon it, although the shipowner might be absolved, 
from fault, yet at the same time they would come downi 
upon his captain for his fault, and then the thing would 
revert, and would go back to the shipowner, so that the-- 
shipowner would be in no better position than if you were- 
cancelling the negligence clause altogether. 

Sir Walter Phillimore : The captain is not a partjr 
to the adventure. *' Party to the adventure '' is a technicaL 
expression. 

Mr. E. S. ScoRFiELD : I am much obliged to Sir Walter- 
for putting a layman right. 

Sir Walter Phillimore : The shipowner is a party to^ 
the adventure, but not the captain. The word is " Party." 

Mr. E. S. ScoRFiELD : The negligence clause is part oi 
the Charter party, just as much as the Bill of Lading. 

Sir Walter Phillimore : It refers to the cargo owner,, 
and the shipowner, and the freightowner, but not to the 
captain. 

Mr. E. S. ScoRFiELD : I cannot see the utility of these 
last two lines. To an ordinary layman it might mean that, 
the captain might be brought in, and it might in some way 
affect the negligence clause. 

The Chairman : I do not understand the captain to be? 
referred to at all in any shape. He is no party to the-, 
contract. 
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Mr. E. S. Scorfield: The essential part of the negh- 
:gence clause is that the shipowner shall not be liable for 
negligence of any servants. I have a case in my mind 
where that was held. The consignee went for the captain, 
and then the captain went back upon hiis owner, and his 
•owner would not see his master suffer. 

Mr. T. G. Carver : The consignee can always do that 
if it is a tort. 

Mr. E. S. Scorfield : I have nothing more to say than 
to challenge the view of this Conference by seconding Mr. 
Miller's proposition to delete the last two lines of Mr. Carver's 
proposition. 

M. A. Maeterlinck : There is one question I wish to 
put to Mr. Carver. Does he think if these two lines ate 
•erased that the remedy will not be given just as if they 
were there? 

Mr. T. G. Carver : Oh, no. 

M. A. Maeterlinck: It sounds like an invitation to 
make lawsuits, to make claims, and that is what these 
gentlemen do not like. I think it is of no use : the remedy 
will be bad'. We agree completely that the contract of 
affreightment is quite apart from the General Average. The 
contract of affreightment will remain as it is. 

Mr. T. G. Carver : I must say I think that there would 
be very great danger, by leaving the first four lines standing 
alone, of the contention that, although the shipowner had 
brought about the danger, and although his contract did not 
relieve him, yet the cargo owner must pay the contribution, 
.and cannot get it back again. Now that ought not to be 
the case. 

M. A. Maeterlinck : Why not ? 

Mr. T. G. Carver : It is in order to show that we do 
not intend by the first four lines that the cargo owner shall 
not be entitled to get it back again, and to make it clear, 
that the last two lines are, I conceive, necessary; and I 
think that is the view of those who are in the habit of 
^construing contracts judicially and otherwise. 

M. Ch. Bauss (Batonnier de TOrdre des Avocats, 

14 
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Antwerp) : Gentlemen, I am afraid that this clause 
proposed by Mr. Carver, with which I quite agree, for the 
reason which he has given, might be misunderstood, because 
we fail to answer the question. I do not see why we could 
not do both — first answer the question, and secondly recom- 
mend the clause. Consequently I propose the following 
resolution, and I hope it will be supported: — 

** The Association answers the questions put in the 
Questionnaire as follows: — 

" When the conditions required for General Average are 
fulfilled the fault of the captain (or of the crew) does not 
exclude General Average, and its consequences are only 
(1) that the shipowner is bound to repay the sums which 
the owners of the goods have to pay for their contribution 
to General Average, (2) that the shipowner is barred from 
substantiating his claim for payment of contribution. In 
case of general clauses exempting the shipowner from 
liability for fault and negligence of the captain the twofold 
consequence above mentioned shall not take effect, and 
proceedings will be had between all interested parties 
conformably to the rules of General Average/' 

I believe that is a clear answer to the several questions, 
and there cannot be any more misunderstanding. Then we 
finish by saying, **In order to avoid any misunderstanding 
the Association therefore recommends the insertion in the 
York- Antwerp Kules of the following Rule " ; and then we 
take the clause of Mr. Carver. This is the misunderstanding: 
that might arise. If we only vote on the insertion of that 
clause it might be said that the present state of things is in 
contradiction with the clause ; that under the present state of 
the laws the consequences are quite different to those which 
are provided for by the clause ; and also if We do not succeed 
in getting the admission of that new clause in the York- 
Antwerp Eules, then we do not know where we are, or what 
is* the opinion of the Association upon the state of things in 
the absence of the clause. For these reasons I believe that 
the best way of doing it is to answer the questions, in order 
to afl&rm our principles, and to end by recommending, in 
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order to avoid misunderstanding, the adoption of the 
insertion of the clause, 

Mr- J. E. H. Gbay Hill: There is only one point 
on which Mr. Carver and I should differ from that. We 
do not propose to make this clause a part of the York- 
Antwerp Eules. 

M. Ch. Bauss: I thought I saw that it was a Rule 
which might be added. 

Sir Walteb Phillimobe : It has been slightly 
amended. 

The Chaibman : Do you accept that view, Mr. Carver ? 

Mr. T. G, Cabveb : I do not want to raise any need- 
less difficulties, but I am afraid if you are to take this as 
the opinion of the Association, and if you are going to adopt it 
as an opinion, you will have to criticise it. I certainly could 
not agree to the whole of this. To begin with, Mr. Bauss's 
prima seems to me not to arise on the question, and to be 
inaccurate as a general statement of Law. He puts it in 
this way : " When the conditions required for General 
Average are fulfilled the fault of the captain or of the crew 
does not exclude General Average." That I agree. *' And 
its consequences are only, firstly, that the shipowner is 
bound to repay the sums which the owners of the goods 
have to pay. for their contribution to General Average.'' 
There is no such consequence at all. That depends on the 
contract of the carriage. 

Sir Walteb Phillimobe : The next question ex- 
plains it. 

Mr. T. G. Cabveb : He may mean this, or that, but 
we cannot lay that down as a general proposition. 

The Chaibman: Might we say *'in the absence of 
special contract '' ? 

Mr. T. G. Cabveb : That would make it right, but 
it is not relevant. However, I do not want to raise need- 
less difficulties. I am only very doubtful whether it is 
desirable for this Association to be expressing opinions. 
That is the first question. The second is, " That the ship-- 
owner is barred from substantiating his claim for payment 
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of contribution." That, I think, is right according to the 
law, perhaps, of every country. Mr. Bauss's reason for 
expressing this opinion, as I understand it, is to show that 
our new proposition does not differ from the Law. Why, 
it shows exactly the contrary. What is the use of stating 
it, then ? He is, in effect, answering that question in 
•exactly the way which we want to get rid of by agreement. 
I do not know whether I am followed. Therefore I cannot 
see any advantage, first of all, in la5^ng down an irrelevant 
proposition which requires a great deal of qualification, and 
secondly in laying down a proposition which expresses 
the existing law, but does not express the law as we 
wish it to be. The next is, ** In case of general clauses 
■exempting the shipowner from liability for fault and negli- 
gence of the captain, the twofold consequence above 
mentioned shall not take effect, and proceedings will be 
had between all interested parties conformably to the 
rules of General Average." The trouble about that 
is that that deals only with fault and negligence of the 
<5aptain. The fault and neghgence of the captain is a 
matter which has come before the Coiurts, but, as I have 
said — and I tried to point it out — it is only one class of 
default, it does not deal with the various others. Then 
what is the use of laying down a perfectly general propo- 
sition of that kind? I do not myself think it is of any 
use, and I think it is much safer not to do it. It seems 
to me, as Mr. Franck said, that we had better not launch 
upon a difficult inquiry, and a difficult attempt to formulate 
the existing law upon that subject.' You cannot do that 
off-hand. You cannot do it in a few lines. You have to 
go into it thoroughly and carefully, and I do not see any 
advantage in committing this Association to expressions 
of opinion which are not of any practical service. It seems 
to me if we can come to some practical result without laying 
-down this proposition, we had better do so. I do not agree 
that the labours of Dr. Stubbs and of the Belgian Committee 
have been useless ; on the contrary, they have cleared the 
ground so as to enable us to understand where we are. 



( 2ia ) 

But it is not necessary, I should think, because they have 
been addressing themselves to specific questions, and 
seeking to answer them, that this Association should da 
the same. 

Mr. J. E. H. Gbay Hill : We might be here a week 
without settling the exact terms of this answer. I suggest 
that it should be referred to a Committee of one gentleman 
on each side, to draw up the exact terms which may be 
published hereafter. Let us get on to the real business of 
the Meeting, which is to deal with the terms of the clause. 

Mr. W. BuNCiMAN, M.P. (United Eangdom Association^ 
London) : I ani a shipowner. I like these legal techni- 
calities, under which we have to work, to be as few as 
possible : therefore I am inclined to support Mr. Carver's 
resolution, provided he deletes the last two lines. I prefer 
that to our friend's. It is less technical, and can be more 
easily understood by the shipowner. Mr. Carver has put 
in this resolution a clause that might be construed to put 
fault on the shipowner through the privity of the ship's 
captain. As Mr. Miller has said, our ships are thousands of 
miles away, out of our control, and we know there are & 
thousand and one causes by which a vessel gets into accident,, 
either by the negligence or incompetency of the captain, but 
we shipowners say that we ought not to be held responsible 
for their defaults. Therefore I think we ought to be very 
careful in passing a resolution that will in any way involve 
the shipowner even in ambiguity. Moreover, I think we 
ought not to pass any resolution that would cause the ship- 
owner to be involved in any responsibility for the default of 
the shipmaster. 

M. Ch. Lb Jeunb : Messieurs, la commission de TAsso- 
ciation beige qui a eu i statuer sur les questions qui lui ont 
ete soumises, n'a pas 6te unanime sur la solution de son 
rapporteur telle que vous Tavez eue sous les yeux et la 
decision n'a 6t6 prise qu'i la majorite d'une seule voix. Je 
vous dirai, messieurs, qu'il s'est elev6 un dissentiment 
tr^s s^rieux entre les divers membres, et ce dissentiment 
precisement, a exists sur les principes gdneraux. 



( 214 ) 

On s'est demands s'il f aUait par une affirmation absolue, 
telle que celle qui vous est propos6e dans le rapport de la 
commission beige, decider que Tavarie commune existe d'une 
f a§on ind6pendante de la cause qui Ta produite et si la partie 
en faute doit avoir le droit, — aprfes avoir &te cause de laperte, 
du dommage qui a 6te infligS, — si apres avoir commis cette 
faute elle doit avoir encore le droit, ay ant elle-mfeme souffert 
de Taventure dont elle est cause, de demander une recom- 
pense pour son propre dommage. 

La commission s'est divisSe et il semble que cette 
assemblSe se divise egalement sur ce point. II semble 
aussi assez futile de n'arriver qu*a des discussions acade- 
miques dont la fin serait, — semble-t-il, difficile a atteindre 
au cours de nos assises. 

Precedemment d&]k, messieurs, dans vos reunions, cette 
question a 6te pos6e. J'ai sous les yeux le rapport de 
1' Association sur la Conference de Liverpool en 1890, et je 
vois dans ce rapport MM. McArthur et Gray Hill s*ex- 
pnmer d'une fa9on tres nette k ce sujet. J'indique notam- 
ment cette idee que Mr. G-ray Hill a entr'autres formulee 
de la maniere suivante : — 

** The claim for contribution for General Average cannot 
be maintained when it arises out of any negligence for which 
the shipowner is responsible, but negligence for which he is 
not responsible is as foreign to him as to the person who has 
suffered by it." * Cette opinion, messieurs, est celle de la 
minority de la commission beige. 

Quoi qu'il en soit, messieurs, c'est precisSment pour cette 
raison que la minority de la commission beige croit que TidSe 
de Mr. Carver est s6rieuse et nous venons Tappuyer. En 
un sens cependant, je me permets de faire une remarque. 

On pent la diviser en deux parties. La premifere est 
simple et pent fetre ins6r6e dans les contrats d*affrfetement, 
quels qu*ils soient, et sera Svidemment mise dans les contrats 
d'affrfetement comme corroUaire a la ** negligence-clause.** 

Du moment oil cette clause vient completer la negligence- 
clause, je la trouve parfaitement juste. Je trouve qu'elle a 
* Liverpool Report, p. 213. 
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entiferement sa raison d'etre et je Tappuie absolument. Mais 
alors qu*il y a deja la negligence-clause dans un contrat, il 
est Evident que la seconde partie de la clause actuellement 
propos^e ne peut y 6tre maintenue, car elle n'aurait plus 
aucune raison d'fetre. Si vous avez d6ji la n^gligei^ce- 
clause et la premiere partie de cette clause dans un contrat 
d'aflfretement, il n'y a pas lieu d*annuler les consequences 
de ce que vous venez de dire. Vous r^tablissez ainsi pr6cis6- 
ment un recours que vous ne voulez pas exercer. 

M. Octave Marais: N*est-ce pas le recours contre le 
capitaine ? 

M. Le Jeune : Cela n'est pas indique. Mais il est Evident ■ 
que si vous maintenez le recours qui d'apr^s la negligence- 
clause subsiste, et que si vous ajoutez la 2* partie de la 
clause propos^e, vous vous trouvez devant une contradiction. 
II me semble par consequent qu'il n'est pas n^cessaire de 
maintenir la 2* partie. 

J'ai entendu que Mr. Carver voulait simplement mettre 
en cause le propri^taire du navire ; maisje ne vois hullement 
la necessity de maintenir la seconde partie de la proposition, 
en presence de la negligence-clause que vous aurez dans les 
contrats d'affrfetement. 

Mr. T. G. Carver : This does not depend upon the 
negligence clause at all. If the negligence clause is in, 
then, in relation to negligence, the last two lines have no 
effect; but they would have eflfect, for instance, in regard 
to unseaworthiness. This clause is independent. It 
assumes nothing. It is a clause intended to be in a 
Bill of Lading, which may, or may not, have exceptions of 
negligence, &c. The last two lines are only to make clear 
that it is not intended in the absence of such exceptions 
to relieve the shipowner from the consequences of his 
negligence, or of the ship's unseaworthiness. 

The Chairman : It would be convenient that, for the 
benefit of some, at any rate, the translation into French 
which Dr. Govare has been good enough to make of Mr. 
Carver's Kule should be read. 

Dr. Govare : Tout a I'heure, on m'a demande de faire 
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la traduction du texte propose; mais la traduction litterale- 
que j'en avais faite etait incomprehensible, et d'accord avec 
les membres du bureau, nous avons fait une traduction 
libre de la proposition de Mr. Carver qui rend bien la 
pensee de Mr. Carver. La voici :-t- 

**Begle d'Anvers, 1903, qui pent ^tre inseree dans les 
contrats d'afifretement. 

** Un sacrifice ou une d^pense constituant en soi une avarie 
commune ne perd pas ce caractere m6me si le danger qui a 
motive cette d^pense ou ce sacrifice, a ete caus6 par la f ante 
d'une des parties interess^es dans le voyage, sans prejudice 
au recpurs a exercer centre Tauteur de la faute.- * 
, M. Van Peborgh : Messieurs, en vue de cette confer- 
ence, il a ete 6tabli par le Comite Executif un questionnaire 
excessivement clair, Une seule Association de grande im 
portance dans le monde international maritime a r^pondu a 
ce questionnaire, apres avoir consacr^ de longues stances a 
etudier les questions posees. Nous sommes arrives k cette 
conclusion, je crois, d'avoir repondu tres clairement et tres 
pr^cis^ment aux questions qui nous ont ete poshes. Ces 
questions etaient developp^es dans un rapport non moins 
clair et precis, formule par M. Maeterlinck au nom de la 
majorite de la commission. 

Vous connaissez ce rapport. Vous connaissez aussi le 
vote de la minorite. Cette note, permettez-moi de vous le 
dire, s'inspire des interesses sur cargaison qui craignaient 
qu'en etablissant toujours Tavarie commune, ils seraient 
appeles a payer des sommes qu'ils ne doivent pas. Or, il est 
certain que ces interesses sur cargaison se trompent parce 
que le General Average, m^me en cas de faute, est k leur 
avantage ; parce que. Messieurs, en admettant qu'il y ait faute 
du capitaine, est-ce que le capitaine ne repare pas d6ja cette 
faute en tachant de Tattenuer par des sacrifices dans Tint^ret 
commun. Cette faute est r^paree et il faut avant tout rendre 
justice a ce capitaine qui dans Tinter^t commun de toutes 
les parties int^ressees a ^vite une perte totale et a ainsi 
convert sa faute. 

Mais j*enreviens au questionnaire. La majorite a donne 
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son avis et je n'ai pas entendu combattre, dans cette assem- 
bl6e, la rapport de M. Maeterlinck, si ce n'est par les mem- . 
bres de la minority m6me de notre commission. Pourquoi 
faut-il donner une priority a la proposition de Mr. Garver?* 
II me semble que nous devons tout d'abord donner une solu- 
tion aux questions qui ont ete poshes par TAssociation beige. 
Que Ton r6ponde a ces questions et qu'ensuite on fasse tous- 
les amendements que Ton veut. 

Je disais tantdt que les interesses sur cargaison avaient' 
tort, et pour vous le demontrer je n'ai qu'a prendre deux., 
exemples. Je suppose un jet sur cargaison, fait a la suite 
d'une f aute du capitaine qui echoue le navire : Suivant vos . 
principes je vous ferai remarquer tout d'abord que les. 
interesses sur cargaison ne reverront rien en retour pour le 
sacrifice de leur chargement si ce n'est en faisant, pour 
recuperer leur perte, un long proces qui pent durer deux ou 
trois ans et qui est tres aleatoire. 

La mfeme chose pour insuffisance de charbon. II con- 
somme des marchandises dans I'inter^t commun. Vous- 
voulez que celui dont le chargement a ete hitle n'ait pas. 
de recours. 

M. Fhanck : C'est ce que nous n'avons jamais soutenu.. 

M. Van Peboegh: Je ne parle pas pour vous: vous- 
etes avocat. 

M. L. Feangk : C'est perdre son temps que de dis- 
cuter ainsi. 

M. Van Peborgh: Nous avons une enqufete qui a ete 
formulae et a laquelle il a et^ r^pondu fort clairement et nette- 
ment. Je r^pfete que je n'ai entendu combattre le rapport 
de notre commission que par les membres de la minorite. 
Je me demande pourquoi on ne discute pas cette question. 

M. Louis Franck : Messieurs, je crois que je r^pondrai 
au voeu de la Conference en vous proposant de ne pas^ 
continuer cette discussion. 

Cette question a fait Tobjet de d^bats contradictoires- 
devant tons les tribunaux du monde. Les uns disent oui,. 
les autres non. Je pense que si nous voulions s6rieusement 
discuter la question, il arriverait encore ici ce qui est arrive 
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k la commission beige ou, apres 5 stances bien laborieuses, 
on est arrive a un vote bien partage. 

Je crois quant a moi que quand il y a faute, il n'y a pas 
lieu k avarie commune; toutefois, je m'abstiendrai dans 
cette discussion pour que nous puissions atteindre le reste 
de notre ordre du jour. 

M. Octave Mabais : II me semble que du moment ou la 
Conference a ainsi a examiner certains problemes, il con- 
viendrait de soumettre ces questions les unes apres les autres 
afin d'obtenir un vote d*ensemble sur les r^ponses k donner 
k ces questions. De cette faQon, on marchera pas a pas. 
Lorsque la premifere question aura ete r^solue d'une certaine 
faQon, il est certain que cela imprimeraune certaine influence 
sur la solution a donner k la seconde question. Tandis que 
•si on s'engage dans un d6bat d'ensemble sur toutes les 
•questions k la fois, pour commencer par la demiere et finir 
par la premiere, il me semble qu'on ne pent arriver qu*a 
cr^er de la confusion et que s'il fallait voter k Theure ou je 
prend la parole, personne au juste ne saurait quoi voter. 
Qu'on revienne done au questionnaire. Les questions sont 
claires et precises et lorsqu'elles auront ^t^ solutionnees 
dans leur ordre, la conference aura fait oeuvre utile. De 
cette fa9on il ne se serait pas accompli ce qui s*est presente 
hier avec le r&pport deM.de Leval ; * on s'est contente de 
•discuter des principes et on n'a pas vote du tout. On a 
renvoy^ le projet a la commission. Tout le travail a ete 
vain. Je demande qu'il n'en soit plus ainsi pour la presente 
^discussion ; mais qu'en presence de ces questions nettes et 
jprecises, on r^ponde par des solutions nettes et precises. 

His Honour Judge Eaikbs : Mr. President and 
-Gentlemen, perhaps to a certain degree I am repeating 
what previous speakers have said, but if we are to go into 
.an elaborate answer to this Questionnaire which has been 
put before us we shall have to go again into the whole of 
the discussion which has been conducted at very great 
length, and with very great care, by the Belgian Committee. 
I do not see where we are to terminate a discussion of that 

-'' Keport pn Execution of Foreign Judgments. 
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nature. If we take the rule that is suggested by Mr. 
Carver it is almost a foregone conclusion, and a natural 
necessity, that before passing that resolution, the Confer- 
ence here will be accepting in general the conclusions 
which have been arrived at by the majority of the Belgian 
Committee, which is substantially in accordance with the 
law of England. I do not see that we shall derive any 
benefit from discussing again what has been discussed 
before the Belgian Committee, and I think that we can 
pass at once to the resolution which is put before us about 
this matter. One other word I should wish to say with 
reference to the two last lines which apparently the English 
shipowners are very desirous to have erased from this pro- 
position. I think, if I may venture to say so, they are in 
error about that. I think the result of erasing these two 
last lines would be, not to diminish, but to increase the 
litigation, which I believe is the thing they fear more than 
anything else. As it is, with those two lines there, it says 
distinctly that the law, as has been decided in England, 
will remain the law to be worked upon by everybody else. 
To take out those two last lines will leave open the 
question, in every case which happens, where there has 
been no negligence clause, whether or no, under those 
circumstances, where there is no negligence clause in the 
bill of lading, the shipowner is, or is not responsible, and 
he will have to fight those questions over again. I venture 
to think he will fight them out successfully, but he will have 
to fight them over again. If those two lines are in he will 
know that it is useless for him to indulge in litigation where 
he is liable by law for the negligence of his master : that he 
will have to pay, and he or his underwriters will do it 
without going into litigation about it. If you take out 
those two lines he will endeavour to say that he is not 
liable to pay because of the first part of the resolution. 
That will produce a result which will be most unsatisfactory 
to them, though, perhaps, satisfactory to practising lawyers 
who have to conduct the negotiations. I think that the 
shipowners are in error on that account in wishing to strike 
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out those two lines, because it would only make the litiga- 
tion which they are anxious to avoid. 

Sir Walter Phillimore : I think the time ha& 
come at which we ought to decide whether we are going 
to answer the Questionnaire, and then pass the Bule, or 
not pass the Eule, according as we answer Question 3, or 
whether we are going to pass by the Questionnaire, and go 
at once to Mr. Carver's Eule. It has been said by my 
friend, M. Van Peborgh, that nobody has differed from the 
answers given to the Questionnaire by the majority of the 
Belgian Committee except the minority. I am bound to say 
for myself, and I have no doubt for every English lawyer* 
here, and I think for every Englishman of affairs here, that 
that Eeport as it stands, without the modification which I 
have suggested to M. Bauss, is a Eeport which I could not 
accept. If that Eeport is modified by stating that the 
parties maintain their recourse against the shipowner 

M. A. Maeterlinck : That is what I mean. 

Sir Walter Phillimore : Then it is a matter which I 
should find no difi&culty in acceding to. If the answer to- 
Question 1 is modified thus : ** The original cause of the 
act of common safety being indifferent, the fault of the 
Captain is without influence on the principle of General 
Average. The other parties maintain their recourse against 
the shipowner on account of his faults, or those of the 
Captain, if any," then I, for one, and I think, the English 
lawyers, would agree to that. 

M. A. Maeterlinck : That is it. 

Sir Walter Phillimore : Then I think there would 
be no difficulty in answering the question. 

Mr. T. G. Carver: *' Servant," instead of *' Captain." 

Sir Walter Phillimore : Would there be any objec- 
tion on the part of the Belgian Committee to satisfy the 
English lawyers by saying ** servants " ? 

M. A. Maeterlinck : No. The captain has no means 
of paying. 

Sir Walter Phillimore : Does M. Maeterlinck 
understand me ? " The other parties maintain their 



( '221 ) 

recourse against the shipowner on account of his faults, 
»or those of his servants," instead of hmiting it to the 
captain ? 

M. A. Maeterlinck: Yes. 

Sir Walter Phillimore : If that is the case I do not 
think there will be any serious difficulty in our answering 
the questions. In that case I propose that the Chairman 
•do put the questions, that we do answer the Questions 1 
and 2, as modified in that way, and then we proceed to 
•Question 3. . 

The Chairman : I will now put it to the Conference. 
Is it your pleasure that we should answer Question 1 of the 
Questionnaire, or that we should pass by the questions, and 
•deal with any Eule, or proposition such as Mr. Carver's 
that may be proposed? I wish to get the sense of the 
'Conference first as to whether we should answer the 
•question or not. 

Mr. T. G. Carver : I submit to this Conference that it 
is not desirable to answer these questions. It seems to me 
it is quite evident that there is a strong body of opinion, 
both one way and the other way. What is the use of 
discussing those questions? What is the use of putting 
them on record ? I confess I should agree personally with 
the answer to Question 1. I have very much doubt about 
•Question 2. 

The Chairman : I am not going to put the questions 
until I know whether the Conference decides to have the 
•questions answered. 

Mr. T. G. Carver : Surely it is germane to them ? If 
jou are going to answer abstract questions put very briefly, 
in a few words, it seems to me we may have great difficulty. 
I personally should not feel the difficulty of Question 1, but 
I am looking forward, and I do see a good deal of difficulty 
^bout Question 2. What is the use of spending time on the 
-discussion which has evidently been spent to a very large 
extent by the members of the Belgian Committee without 
agreement ? What is the use of repeating that at this 
meeting, when we have many other things to do ? 
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M. A. Maeterlinck : In Parliament when the vote is- 
opened there is no more room for discussing. The question 
is, What is the general sentiment of the Conference? If 
there is no vote about it how can people know it? 

Mr. J. E. H. Gray Hill : I hope we shall proceed ta 
business. Our real business is the clause. The question 
relates to the doubts and difficulties which exist. The 
clause puts an end to the doubts and difficulties. It is- 
putting the cart before the horse to take the question before 
the clause. It does not matter to me how the questions are 
answered. I would vote for any way of answering them, or 
for referring them to a Committee, to get them out of 
the way. 

The Chairman : I shall first put the question whether 
or not we should answer the questions. We are not dis- 
cussing the answers to the questions at all, but whether or 
not the questions should be categorically answered now^ 
before we proceed to any clause, I will put it to the 
meeting as to whether it is in favour of answering the 
questions. 

(On a show of hands it was declared that 20 voted for,, 
and 17 against the motion.) 

The Chairman: Then the majority is in favour of 
answering the questions. 

Sir Walter Phillimore : With M. Maeterlinck's, 
permission, I move that the answer to Question 1 should 
be the answer as modified : ** The original cause of the act- 
of common safety being indifferent, the fault of the captaini 
is without influence on the principle of General Average. 
The other parties maintain their recourse against the ship- 
owner on account of his faults, or those of his servants, if 
any.'' 

The resolution was translated into French, as follows : — 

**La cause premiere de la mesure de salut commun etanit 
indiff6rente, le faute du capitaine n'a aucune influence sur 
le principe de Tavarie commune. Les tiers 16s6s conservent 
leur recours centre I'armateur du chef de ses fautes et de 
celles de ses pr^pos^s." 
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Mr. T. E. Miller : I beg to move an amendment to 
this : — " That the answer be as printed in the Belgian Com-> 
mittee's Report, without any modification whatsoever." 
Here is a modification thrown upon us of very great im- 
portance. I beg to move that it be adopted as originally^ 
printed, 

Mr. E. S. ScoRFiELD : I have very much pleasure in 
seconding that, because I take it the modification is simply 
putting the last two lines in other words. For that reason, 
unless it be inserted as printed here, I must, for my part, 
vote against it. 

Mr. K. W. Elmslie : I beg to support that, because I 
am of opinion that the question is more fully answered than 
is absolutely necessar j\ We appear all to have agreed that 
it is desirable to come to some basis of arrangement. 
General Average is General Average pure and simple, and 
it is defined as an act required to save property in peril. 
We will deal with questions as to liability, and subsequent 
rights afterwards. The question seems to me answered — 
"The original cause of the act of common safety being 
indijBferent, the fault of the captain is without influence on 
the principle of General Average." That is a complete 
answer. 

Sir Walter Phillimore : I should like to answer 
these speeches. I made no speech because I thought there 
would be no difl&culty. First, to deal with Mr. Elmslie*s- 
observation. You must give the full effect to the captain's 
fault : you only give half if you stop at the first sentence. 
What should be the effect of the fault of the captain in 
relation to General Average ? You must say what the effect 
of his fault will be. General Average will go on, and his 
owner will have to pay. It is part of the effect of his fault. 
With regard to Mr. Miller and Mr. Scorfield, I do not think 
really they have studied this point. We are not saying 
what shall be the arrangement between the parties. We 
are not saying what the effect is if there is a negligence of 
the owner. We are merely saying that if a captain brings 
his cargo into peril, and damages his cargo, apart from 
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"the law, apart from agreement, his owner has to pay. A 

• captain negligently manages his cargo. He throws it 
•overboard, or he negligently refuses to ventilate the hold; 

• everybody knows that by the Common Law of all countries 
the owner has to pay. If he protects himself by the negli- 
gence clause, well and good. We are not preventing that. 
Whether the damage comes by non- ventilating or by throw- 
ing overboard, in the absence of a negligence clause the 
.-captain has got to pay. I understand M. Maeterlinck to 

have meant that. You know foreigners constantly put the 

• captain for the ship, and it was in order to meet that 
.difficulty that I got M. Maeterlinck to put it in that way. 
' The second clause is quite a different matter. I hope after 

this explanation that these gentlemen will not persist in 
their amendment. 

M. A. Maeteblinck : The first alinSa is " General 
Average," the second is ** Affreightment.'' 

Mr. T. G. Carver: I agree with what should be the 
result. May I ask whether gentlemen in this room are 
.answering the question according to law, or according 
to what they think ought to be the result of agreement 
between the parties? If they are going to answer 
according to law, then no Englishman could vote for 
this proposition. 

Sir Walter Phillimore : Why not ? 

Mr. T. G. Carver • Because this is not the law of 
England. Most distinctly this is contrary to the law of 
England. Are you going to answer this as a matter of law, 
or as a matter of opinion as to what should be the result ? 
I should like to know. If it is according to law this is 
flatly contrary to the law as laid down in England, and, I 
believe, in nearly every, other country. 

M. A. Maeterlinck : We discuss what ought to be the 
law. 

Mr. T. G. Carver : It does not say what ought to be. 

The Chairman: I am told that in dealing with this 
matter in Belgium the proper expression would be ** is," not 
-* ought to be " — that is equivalent to ** ought to be." 
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Mr. T. G. Carveb: It should be so expressed. The 
answer is not in that form. 

Sir Walter Phillimore : Yes, it is in French. 

The Chairman : Perhaps those who answer this ques- 
tion in English will not object that the answer should be 
" The original cause of the act of common safety being 
indifferent, the fault of the shipowner, or his servants,, 
ought to be,'* etc. ? 

Mr. T. G. Carver : Yes. 

Mr. J. E. H. Gray Hill: I suggest '* should be." 
That is the question. 

The Chairman : I will put it to the Conference, with 
the modifications which have been accepted on all sides. Is- 
it the opinion of the Conference that that answer should be 
passed ? 

Dr. Charles Stubbs : May we have the result as it 
stands now read? There have been some modifications. 

Mr. J. G. Alexander : The Enghsh is : ** The original 
cause of the act of common safety being indifferent, the 
fault of the captain should be without influence on the 
principle of General Average. The other parties should main- 
tain their recourse against the shipowner on account of his 
faults, or those of his servants, if any." In French it is : 
"La cause premiere de la mesure de salut commun etant 
indifferente, la faute du capitaine ne doit avoir aucune 
influence sur le principe de Tavarie commune. Les tiers 
leses doivent conserver leur recours centre Tarmateur du 
chef de ses f antes ou de celles de ses proposes." 

The Chairman : Having heard that proposition read, I 
will now ask the Conference to vote upon it. 

(The voting was taken, when it appeared that the 
resolution was carried by 22 to 1.) 

The Chairman : The resolution is carried by a majority 
of 22 to 1, M. Franck and M. Le Jeune abstaining from 
voting. 

M. Le Jeune : Mon abstention et motivee par ceci : 
que j'etais d'accord de voter la resolution dans le sens de 
Mr. Carver, en ce qui concerne Tintroduction d*une clause 

15 
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dans les contrats d'affrfetement ; mais que je ne desire pas, 
en presence du vote contraire de Tassembl^e, m'associer k la 
resolution. 

The Chairman : Then the next question will be as to 
the answer to the second question, which in English 
reads : " Do general clauses exempting the shipowner from 
liability for fault and negligence of the captain modify the 
answer to the first question, or have they no effect in General 
Average ? '* The answer in the Report of the Belgian Com- 
mittee is : *' The general negligence clauses do not modify 
the answer to the first question, excepting that the recourse 
is void." 

Mr. J. E. H. Gray Hill: Are we not making similar 
alterations in this, from ** do " into ** should " ? 

The Chairman : Yes. 

Mr. J. E. H. Gray Hill : I submit that we omit the 
word ''general." I do not understand the meaning of a 
general clause. 

Sir Walter Phillimore : You must answer the ques- 
tion as put, and it is in the question. 

Mr. T. G. Carver : I would submit to the meeting that 
it is not desirable to answer this vague and rather unintelli- 
gibie question. We really ought to be a little more par- 
ticular. It seems to me to be stating propositions which by 
and by we may find we have been rather foolish about. I 
cannot see that any good is got from it. Surely this is a 
kind of question which depends on the particular contract 
and the particular form of clause. It is a matter of con- 
struction. That is the real difficulty, and it is the question 
in our English Courts about which there has been a great 
deal of fighting ; what is the true construction of the Con- 
tract of Affreightment in the particular case ? I move that 
we omit any answer to Question 2. 

M. A. Maeterlinck : Whoever put the questions we 
are to answer them. 

Mr. K. W. Elmslie : I beg to second Mr. Carver'a 
resolution. 

Sir Walter Phillimore : I am sorry to put myself in 



(• 227 ) 

•opposition to Mr. Carver. I agree with Mr. Maeterlinck. 
I think the answer a very good one, and I do not see why 
we should not make it. As to the word ** general/' I see 
the difficulty; and I also see why it is put. The word 
** general '* is put in favour of the shipowner to meet this 
-difficulty. There is a general clause in the bill of lading 
iihat the shipowner is not responsible for the negligence of 
his servants ; somebody rises and says, ** That is a general 
one ; that means not responsible for the negligence of his 
servants in steering the ship, but it does Hot mean not 
responsible for the negligence of his servants when it comes 
to a matter of General Average." I think, therefore, the 
word "general'* is rightly put there. It is to protect the 
shipowner. You do not want a special clause. If there is 
a clause that the shipowner is not to be responsible for the 
negligence of his servants, then he is not to pay General 
Average. I hope it will stand as it is. 

Mr. T. G. Cabvbe : Here again may I point out that we 
want to know whether we are answering a question of law 
•or a question of propriety ? 

The Chairman : The modification has been agreed to, 
;as in the first case, namely, that it "should be." It is a 
recommendation, and not a statement. 

Mr. T. G. Carver : Then, of course, the Courts have 
been wrong. May I ask you to put the motion I have 
made? 

The Chairman : It will be in order to ask the Con- 
ference first whether or not the question should be answered. 
That is the amendment which has been duly seconded. I 
will now ask the Conference whether or not this Question 
No. 2 should be answered at all. 

(The resolution was put to the Conference, and a 
majority were declared to be in favour of answering the 
question.) 

The Chairman : I now put the clause as modified, 
which will read as follows: "The general negligence 
clauses should not modify the answer to the first question, 
•excepting that the recourse should be void.*' In French : 
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** Les clauses g^n^rales d'exoneration du chef des f antes et; 
negligences du capitaine ne doivent modifier en rien le 
solution a donner a le premifere question sauf que le recours 
ne pent ^tre plus exerc^." 

The resolution in favour of the answer so modified being 
accepted was carried by a large majority. 

The Chairman : I now propose that, as there has been,., 
in the opinion of the Conference, enough general discussion, 
we should go at once to Question 3 and answer that. The 
question is : " Is it desirable to insert in the York- Antwerp^ 
Eules a Eule determining the answers to the above ques- 
tions, or is it better to leave it to the agreement of the 
parties ? " 

Mr. J. E. H. Gray Hill : The question is whether it is 
desirable to insert it in the York-Antwerp Eules. Many of 
us think it is desirable to have a Eule, but not to insert it in 
the York-Antwerp Eules. 

The Chairman : That will be a further question. I 
hope the Conference understands that this question which I 
am now putting in no way prevents a substantive Eule, not 
inserted in the York-Antwerp Eules, being added, as Mr. 
Carver has suggested, and as will be put to the meeting, 
afterwards. The question here is, as put in the Belgian, 
Committee's Eeport, Is it desirable to insert any Eule in 
the York- Antwerp Eules? 

Several Members : No. 

The question was put, and it was agreed nem. co7i. to- 
answer the third question in the form adopted by the 
Belgian Committee: "It is not desirable to insert in the 
York-Antwerp Eules a Eule determining the answers to 
the above questions.'* In French: **I1 n*y a pas lieu 
d'inserer dans les regies d'York et d'Anvers des dispositions, 
relatives aux resolutions qui precedent." 

The Chairman : Now, Mr. Carver. 

Mr. T. G. Carver : I have moved my Eule, and it 
has been seconded, and there is an amendment on it. 

Sir Walter Phillimore : I want the attention of the 
Conference for five minutes only. Mr. Carver has proposed 
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a Utile, 1 '3© mot say whether good or bad ; Mr. Miller has 
proposed an :amendinent, which I do not think has been 
•quite underwood by our Belgian and French friends. I 
have no doubt the effect of the amendment in England 
would be to piotect the shipowner against ever paying for 
'General Average, though there was no negligence clause, 
:and, worse than that, though the collision had been brought 
about by his own personal carelessness, or unseaworthiness. 
That would be the effect of omitting those two lines. If 
you pass Mr. Carver's Eule with those two Unes omitted 
you will enable the owner to send to sea an unseaworthy 
ship, and if there is a total loss he will have to pay, if there 
is a particular average loss he will have to pay, but if there 
is a General Average loss he will not have to pay. Now, of 
•course, it is far better to have no Eule at all than to have 
that. If Mr. Miller and his friends are going to carry 
•anything of that kind it would be far better to drop the 
Eule altogether. I confess that, with all deference to Mr. 
•Carver and gratitude for what he has done, I think myself 
the best thing would be to suggest to Mr* Carver that his 
motion should be withdrawn. I am very much afraid of 
such an amendment being carried, which I think would 
really stultify us. My learned brother in the chair thinks 
that Mr. Miller's amendment will not be carried. I am not 
so sure. I do think, even if it is not carried, that we are 
not nearly near unanimity enough to carry Mr. Carver's 
motion in its full form. I venture to suggest that it should 
be withdrawn. 

Mr. J. E. H. Gray Hill : I would venture to express the 
hope that Mr. Miller will withdraw his amendment. The 
position is this. At present, owing to certain decisions in 
foreign countries, by which I mean countries foreign to 
Great Britain, the shipowner remains under a great dis- 
advantage, notwithstanding his negligence clause, or the 
Harter Act, whichever may apply. If, in point of fact, there 
has been any improper navigation, he cannot recover from 
the cargo. The object of this clause is to put him in the 
position that he is now in in England when a negligence 
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clause exists, and therefore to give him a very great advantage^ 
One or two gentlemen at the table opposite want to say this r 
'* We will not accept that advantage unless you give us a 
very much greater advantage, which is to say we are not to 
be liable when there is no negligence clause inserted/' This 
Association cannot agree to anything of that kind. If it did^ 
the merchants would not agree to it — it would be imprac- 
ticable, and we should be wasting our time, I hope, therefore^ 
Mr. Miller will withdraw his amendment, and accept the- 
good gift which is offered to the shipowner without ungrate- 
fully saying, " I will not accept that unless I get something: 
more,'* which cannot possibly be given to him. 

Mr. T. E. Miller : I will withdraw the amendment,, 
provided Mr. Carver withdratvs the whole of the clause. 

Mr. J. E. H. Gray Hill : Of course you must, in that 
case. 

The Chairman : I think, if I may say so, for the general 
assistance of the Conference, it will be open to Mr. Carver,, 
if the amendment is carried — and I think I ought to put the 
amendment first — to withdraw his motion, because, of 
course, it will be a truncated proposal ; and I confess myself,, 
if I may venture to say so, as Chairman, I should have been 
very glad to have seen Mr. Carver's Eule carried. I think it 
it is perfectly right ; but that is only an individual opinion. 
I should be very, sorry to see the Conference leave out that 
last clause, but I will put it to you for your decision. 

Mr. W. Galbraith Miller : May I suggest as a com« 
promise, and as a matter of drafting merely, that instead of 
the words to which Mr. Miller objects, you should put in 
'* rights of the parties under the Contract of Affreightment." 
My amendment would be to substitute for the words- 
** remedies which may be open against that party for such 
default," the words, ** but this shall not prejudice any rights- 
of the parties under the Contract of Affreightment." 

Sir Walter Phillimorb : This Eule is going into the 
Contract. How can it " not prejudice the rights of the 
parties under the Contract " ? 

Mr. W. Galbraith Miller: I mean the rights "other- 
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wise.*' The words I propose to add would be " the rights 
otherwise competent to the parties under the Contract of 
Affreightment .* ' 

Mr. T. G. Caever : I thought of that, but the difficulty 
is that it may be under a Statute, or it may be in tort. 
That is why the general word ** remedy ** is used. 

The Chairman : Mr. Miller has proposed, and it has 
been seconded, that the proposal of Mr. Carver now before 
the Conference should be amended by omitting the words 
after ** adventure," that is, by omitting ** but this shall not 
prejudice any remedies which may be open against that 
party for such default.*' 

(The resolution was put to the meeting, and on a show of 
hands it was declared rejected by a large majority.) 

The Chairman : Now I must put the substantive motion 
which Mr. Carver has proposed, and which Mr. Gray Hill 
has seconded. 

Mr. J. G. Alexander : The Eule should read, '* Antwerp 
Bule of 1903, which may be adopted in Contracts of 
Affreightment, Eights to contribution in General Average 
shall not be affected though the danger which gave rise to 
the sacrifice, or expenditure, may have been due to default 
of one of the parties to the adventure ; but this shall not 
prejudice any remedies which may be open against that 
party for such default." In French : Bigle d'Anvers de 1903 
qui pent itre insSrSe dans les Contrats d'Affritement, Un 
sacrifice ou une depense constituant en soi une avarie 
commune ne perd pas ce caractfere mfeme si le danger 
qui a motive cette depense ou ce sacrifice a et6 caus6 par le 
faute d'une des parties interes^es dans le voyage — sans 
prejudice au recours a exercer autre Tauteur de la faute. 

(Mr. Carver's resolution was put to the meeting, and 
declared carried by 20 votes to 7.) 

Sir Walter Phillimore: I desire to say that I 
abstain from voting. 

The sitting was suspended at 12.20. 
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AFTEENOON SITTING. 

The sitting was resumed at 2.10, Sm Walter 
Phillimore taking the chair. 

GENEEAL AVEEAGE. 

1. The application of the York- Antwerp Eules in their 
entirety, 

2. The differences between the English and Continental 
practices in estimating the amount to be made good for 
sacrifices in General Average. 

3. The differences between the English and Continental 
practices in estimating the value of the contributory interests 
in General Average. 

Mr. K. W. Elmslie (Average Adjuster, London) read 
the following paper dealing with these points : 

Paper on General Average. 

I have first to consider " The application of the York- 
Antwerp Eules in their entirety,'* and I would specially 
mention this matter in view of our meeting in Antwerp. 
The Law of Belgium, as regards jettison of deck load, is that 
the sacrifice is not the subject of General Average, but the 
Belgian law gives effect to a legal contract made by the in- 
terested parties overriding this law, and so it has come about 
that in a General Average statement prepared in Antwerp, 
there has been included the loss by jettison of deck cargo, 
which is, of course, contrary to the York- Antwerp Eules. 
Fortunately, the variation in the York-Antwerp Eules is 
generally confined to the timber trade, but I may mention 
that the adjustment I have referred to, although admitted as 
being properly drawn up according to the law of Belgium, 
became the subject of litigation in the English Courts. 
The Contract of Affreightment provided ** In case of Aver- 
age the same to be settled according to York-Antwerp 
Bules, 1890, excepting that jettison of deck cargo (and the 
freight thereon) for the common safety shall be allowed in 
General Average." The ship was insured for time, and the 
policies of insurance provided for General Average payable 
according to foreign statement or per York- Antwerp Eules 
if in accordance with the Contract of Affreightment.'* The 
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Court decided that under this clause in the policy the ship- 
owner was entitled to recover from his underwriter the 
ship's proportion of General Average under the foreign 
statement, as the insurance having provided for a foreign 
statement it was not necessary to consider the York- Antwerp 
Bules apart therefrom (De Hart v. Compania An6nima 
" Seguros" Aurora. ''Henriette H/* L.E. England, Q.B.D. 
Commercial Cases, 1903). This decision, however, does 
not reUeve those who contract for varied or mutilated York- 
Antwerp Eules from the risk they ordinarily run when all 
their contracts' involving the carriage of the goods and the 
insurance thereon are not in accord. The words, ** York- 
Antwerp Bules, 1890,'* if in accordance with the ** Contract 
of Affreightment," must have the ordinary rules of con- 
struction applied to them, and innovations, if they become 
general, will retard the good work that is being done, and I 
may venture a word of warning by suggesting that it is 
undesirable to vary the rules that have been found to work 
so well and mete out substantial justice. 

With the exception of Eule XVII., which in the 
opinion of the American Courts demanded such literal trans- 
lation as to result in preconceived ideas being brushed 
aside, the rules have been found, when applied in practice, 
to remove the great divergence which previously existed 
in adjustments of General Average, and to afford that 
uniform protection which they were framed to give. I beg 
leave to refer briefly to this case in the American Courts, 
as it may interest some of our Continental friends. The 
■case was before the United States Circuit Court of Appeals, 
Second Circuit, for appeal from the District Court in the 
Eastern District of New York, and is cited as Burrett v. 
Armstrong, The Strathdon ss. The Court felt compelled to 
place a construction on this rule which resulted in a de- 
parture from the true principle of General Average. The 
material facts were not under dispute : During the voyage 
a fire broke out and water was used to extinguish it, thereby 
causing damage to ship, freight and cargo. The ship put 
into a port of refuge, and the repairs were effected and the 
General Average sacrifices were made good, and eventually 
the voyage was performed. An action was brought by the 
owners of the cargo, who alleged that the fire arose from 
negligence on the part of the shipowners or of their servants, 
•or alternatively, faulty construction in the ship. The appli- 
cation of the Harter Act was involved and the basis for 
arriving at the contributory value of the ship was chal- 
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lenged. The vessel on arrival at her destination (being then 
undamaged) was valued at $96,070. The cost of repairs at 
the port of refuge amounted to $45,560, of which $8,570' 
was made good in General Average for sacrifices. The 
Average Adjusters levied the contribution to General Average 
as follows :— 

Sound value of Ship $95,070 

Deduct cost of repairs 45,560 

$49,510 
Add made good 8,570 

Thus making the contributory value of 

the ship $58,080 

The Court held that the true interpretation of the Rule 
was : — 

Valuation on arrival $95,070 

Add made good ... ... ... 8,570 

$103,640 
Deduct charges subsequent to G/A Act 45,560 

$58,080 
Add made good 8,570 

$66,650 



It will be seen the sound value, including all repairs, only 
amounted to $95,070, but the effect of adding thereto the 
made good was to make a larger value than when sounds 
and above all to bring into contribution the $8,570 twice 
over ; and, further, that to exactly follow the rule the $45,560' 
should have been reduced by the $8,570 ; but this is more a 
question of form, and would not alter the result of $66,650. 
The decision of the Court came as a surprise, as it was- 
expected that the Bule would have been construed in such 
a manner as not to destroy the principle of General Average * 
Of course the Eule only indicates the principle for arriving 
at the values to be called into contribution. Supposing the- 
General Average had exceeded 50 per cent., as is not un- 
known in practice, th^shipowner and his underwriters- 
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would have paid more on the amount made good than the- 
ship was benefited. Again, if the more cumbrous formula 
(but which is the true test) had been followed, viz., to have 
only made good the net amount — that is by reducing the 
$8,570 by the contribution thereon, so as to place it in the 
same position as if the sacrifice had not been made — such a 
hardship would seem impossible. It may be well to recall 
that the words so construed are to be found in the original 
Eule, and are not the result of any amendment agreed to at 
the Liverpool Conference in 1890. It thus appears that a 
great number of years elapsed before any apparent flaw or 
defect was found in the Eule. 

The second section of the subject on the agenda paper is- 
the consideration of ** The difference between the English 
" and Continental practices in estimating the amount to be- 
** made good for sacrifices in General Average." Now on. 
reference to the York-Antwerp Eules, it will be seen that 
Eules Nos. II., III., IX., XII., XV., and XVIL, are those 
which specify the nature of the losses and damages to be 
allowed m General Average. For the purpose of illustrating 
the divergences in practice to which I desire to call attention 
let me first take the simple case of cargo which has been 
jettisoned (Eule II.). The Adjuster would only allow the^ 
net value lost, and the method of ascertaining the amount 
would be, in cases where the rest of the adventure reached 
its destination, to determine the gross sound value of the 
goods, less discount for cash, and deducting freight payable on 
delivery, duty, landing and sale charges, and the result 
would show the net estimated value, — and this is the amount 
to be allowed in General Average. Upon this point the 
practice of adjusters is in harmony, but in ascertaining the 
loss of freight on the cargo jettisoned there is a difference 
between the amount allowed in an English or an American 
adjustment as compared with the amount allowed in an 
adjustment prepared in other countries. The English 
Adjusters* Eule of Practice is ** That the loss of freight to- 
**be made good in General Average shall be ascertained by 
''deducting from the amount of gross freight lost the 
** charges which the owner thereof would have incurred to 
" earn such freight, but has, in consequence of the sacrifice,. 
" not incurred ; '* and the Eule of Practice of the members of 
the Average Adjusters' Association of America is, ** When 
** loss of freight on cargo sacrificed is allowed in General 
" Average, the allowance shall be for the net freight lost, to 
** be ascertained by deducting from the gross freight the 
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*' expenses that would have been incurred subsequent to the 
*:* sacrifice to earn it.'* Now, I am aware the York-Antwerp 
Eules provide for loss of freight, but surely the loss to be 
allowed in General Average is only the nst loss! Why 
should the loss of freight be made good in the gross and the 
loss of cargo only in the net ? I quite appreciate that years 
ago charges for discharging and delivering were trifling in 
amount as compared with the freight, but I submit that the 
old practice of Adjusters (which also existed in England 
and America until recent years) is contrary to all sound 
principle, and, if we look further, we shall find that the 
practice not only lacks uniformity, but is not even 
logically applied to all cases. Let me refer to a case under 
Eule II. : A ship on fire, scuttled and sunk, and the cargo 
so damaged that it is condemned, so that the voyage is 
abandoned and the cargo sold. The same principle as 
adopted for ascertaining the loss by jettison of cargo would 
be adopted as regards the loss on cargo, but surely no one 
would suggest that the freight to be made good should be 
the gross freight ! In every such case surely the Adjuster 
would only allow the net freight lost ; that is to say, he would 
take the gross freight and deduct therefrom the wages of the 
crew and the expenses which the shipowner would have had 
to incur in order to earn that freight. Why should there be 
any such difference of treatment in these two cases ? 

I have only referred to the case as regards cargo and 
freight. Now let me ask your consideration as regards the 
divergence in practice in ascertaining the amount to be made 
good in General Average in the case of the ship. For 
convenience, let me deal with the case of a steamship and 
refer to Bule VII. as probably that under which allowances 
most frequently occur. This rule relates to damage to 
machinery and boilers, in endeavours to refloat from a 
position of peril. The first divergence in practice that arises 
is as to what is regarded as a position of peril ? The practice 
of the Adjusters in Holland, founded on the decision of their 
'Courts is, as compared with the conception of "peril** by 
other countries, extremely narrow, and we find many cases 
in which damage caused by the efforts to refloat is excluded 
in Dutch Adjustments of General Average. I quite recognise 
it is next to, if not impossible to define exactly what is to be 
considered as ** a position of peril,** so that such a definition 
.should receive universal approval, but it is difficult to 
•<;onceive that because a ship is ashore in a canal or river that 
she may not be in a position of peril, which is the view 
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apparently taken by the Dutch law. I submit that 
accidental grounding is not the true test of peril, as a ship 
moored alongside a jetty, on taking the mud at low water, 
might fall over in such a way that there would be an immi- 
nent peril to ship, freight and cargo. From observation I 
have come to. the conclusion that in most countries there is 
an allowance made in General Average frequently on the 
broad basis that a ship ashore and not waterbome is in a 
position of peril. No doubt she generally is, but not in all 
cases. The Dutch Adjusters have my sympathy in so far 
as they incline to curtail allowances in General Average 
rather than to unduly extend them, as it must be admitted 
that cases frequently occur where ships, proceeding up a 
river on too great a draft, strand, and, subsequently, prac- 
tically force their way through the mud, whereby damage to 
machinery and boilers results, and this damage is too often 
found allowed in an Adjustment of General Average, but in 
many instances it would be very difficult to say that the ship 
was ever in such a position of peril as is contemplated by 
the York-Antwerp Eules. 

It is desirable that, having agreed in principle when the 
damage is the subject of General Average, and having also 
agreed the deductions new for old to be made from the cost 
of repairs, we should endeavour to harmonise the practice so 
that the intention of the York- Antwerp Eules to secure 
uniformity may be accomplished. 

Let us now inquire how the amount to be allowed in 
General Average is ascertained, and we shall again find a 
divergence in practice. The ship having stranded would 
ordinarily require to be placed in dry dock to repair her 
plating (which, I assume, is damaged by Particular Average, 
not as the result of General Average sacrifice). In the case 
we are assuming the ship would also require dry-docking to • 
repair her machmery, propeller, tail shaft, &c. In ascertain- 
ing the amount to be allowed, English and American 
Adjusters in their practice would, in so far as the dry- 
docking, dues, &c., are common to both, only consider a . 
moiety in fixing the amount to be allowed in General 
Average. In many Continental adjustments the cost of 
eflfecting the General Average repairs is ascertained by con- 
sidering only the General Average damage (i.e., quite leaving 
out of consideration the necessity for repairs other than 
General Average). Now an allowance on such a basis places . 
the ship in a better position as regards the General Average 
than she should be, as the shipowner, by recovering the 
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whole cost of dry-docking as General Average, in this way 
benefits by the sacrifice. Such treatment calls forth the 
►other extreme view that could be advanced, viz., that the 
ship having first stranded and suffered Particular Average 
•damage, the dry-docking is necessary for the Particular 
Average repairs, and the cost, therefore, cannot be said to be 
the result of the General Average sacrifice. But surely the 
equitable principle upon which General Average should be 
•charged is that the expense benefited two interests, and in 
so far as the expense is common to both interests it should 
be equally divided. I hardly dare express the opinion, but 
I feel strongly that if the basis for the allowance to be made 
in General Average is not stamped with equity, a further 
point may be raised which will create great difficulty. To 
indicate what I have in my mind, let me ask you to consider 
what is the loss to the ship by the sacrifices. In the ordi- 
nary case it is the cost of repairs (or estimated cost thereof) or 
)the depreciation in value. Now at the time of the sacrifice 
the ship was depreciated by damage not the subject of 
•General Average, and the question may be asked, What 
was the further depreciation by the subsequent General 
Average sacrifices ? If it is true, as has often been contended, 
that General Average can only comprise extra expenditure 
and loss subsequent on the General Average Act, although 
this contention is not in this connection followed in practice, 
the point cannot be easily dismissed from consideration. 
As an example, a ship entering her port of destination 
•engages tugs to assist her, and owing to damage to the 
machinery requires extra towage ; there were, therefore, two 
interests, and it is only the extra cost which the shipowner 
recovers as General Average. Apply this doctrine to the 
cost of dry-docking (the liability to contribute to which does 
not arise under a contract such as a policy of insurance). 
Any claim in General Average must be based on the liability 
to make good therein the damage by sacrifice. There were 
two interests, the General Average was only one, and on 
this assumption surely the extra cost to the shipowner, by 
reason of the General Average sacrifice, is not the whole of 
the dry-docking, the same being common to both damages. 
It will be remembered that at the Liverpool Conference 
Bule XIII., which defined when and what deductions from 
the cost of repairs, on account of new for old, were to be 
made, was agreed to because it was thought it would secure 
uniformity of practice and remove the uncertainty which 
.always attended the opinion of experts as to what was the 
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:actual amount by which the shipowner had been benefited. 
There is now no difference in practice as to the deductions, 
-and the practice having been assimilated in this particular, I 
venture to hope that the divergence in practice as to the 
allowances may also disappear. I even venture to hope that 
i;he time is not far distant when in all adjustments the allow- 
ances in General Average will be arrived at by dissection of 
the repairing accounts, where the damages have been fully 
repaired, rather than only on the estimates of experts, 
which I suggest are at best uncertain. 

Let me pass on to a slightly more involved case. Let us 
recall the many instances where a ship has stranded near her 
port of destination, and has used every endeavour to refloat 
by working her engines, causing damage to machinery and 
boilers (which damage would come within Eule VII.), and 
has jettisoned cargo, and finally has had to accept the 
services of salvors. (Of course I refer to salvors whose 
remuneration was not under an agreement, but was 
on what is commercially known as the "no cure no pay" 
basis.) The remuneration would in the ordinary way be 
fixed by a suit at the instance of the salvors upon agreed 
values of the property saved, which would be the ship in her 
damaged state, the gross freight less the charges necessary 
to earn it, and the net value of the cargo. Now assume that 
the amount awarded to the salvors by the decree of the 
Court was 10 per cent, of the value of the property saved. 
The practice in England of recent years, and in some foreign 
countries, is to apportion the salvage remuneration over the 
values admitted or adopted by the Court ; in fact, in foreign 
countries there is sometimes a specific amount fixed for each 
interest to pay. In England we treat this proportion as a 
special charge for Salvage and Costs, in some foreign adjust- 
ments it is considered as General Average, whilst in others 
again it is regarded as Particular Average. Divergence of 
practice is, of course, at once apparent. In England 'we 
could never admit salvage as Particular Average, because 
Particular Average to us means material damage as distinct 
from expenditure, whilst we do not regard salvage as General 
Average, as the salvor had a lien on the property which 
created a personal liability, and Enghsh Adjusters take the 
view that they are not entitled to re-open the values fixed by 
the Court, as this would result in its decree being varied as 
to the proportions payable by the respective interests. At 
the Liverpool Conference, in 1890, a proposed Eule was 
considered to regulate the treatment of payment for salvage 
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services, but on reference to the report of the discussion 
at the time it will be seen that in view of the fact that the 
practice was so divergent it was considered inopportune to- 
pass a rule. 

Now let me first analyse the method of adjustment in 
which the salvage and costs are treated as Particular 
Average, and where there is a loss by sacrifice to be made 
good in General Average. Under such an adjustment the 
amount made good would escape direct contribution to- 
salvage, as the property sacrificed had not been saved by 
the salvors, and unless the amount made good only repre- 
sented the net amount lost, the owner of such property 
would be placed relatively in a better position than the 
owners of cargo which had not been sacrificed. Assume a 
case of jettison with a subsequent salvage service to the rest 
of the adventure. We will suppose that 80 per cent, of 
a parcel of cargo is delivered, the remaining 20 per cent, 
having been jettisoned, or, alternatively, that an entire parcel 
is jettisoned. Now for many years it was not generally con- 
ceived by Adjusters that to make good the value of the cargo* 
jettisoned without considering what it had escaped as regards 
salvage was opposed to sound principle, and under this con- 
ception the efi^ect of allowing the value without consideration. 
of liability escaped was to give at the expense of General 
Average more than was in reality lost. The owner of cargo- 
who had 20 per cent, of his cargo jettisoned would obtain 
more on that jettisoned than on that which arrived and was 
delivered to him. Again, the owner of cargo who had no 
cargo delivered at all, it having been all jettisoned, would 
benefit by the jettison as he or his cargo escaped liability for- 
salvage and costs. Can any sound argument be adduced in 
support of such a method, which I believe is still the method, 
followed in many Continental adjustments ? The practical 
result reduced to figures would be : — Suppose 1,000 tons of 
cargo of which 200 tons was jettisoned, the net value realised 
by the cargo owner for the 800 tons was, say, £4,000, less 
salvage 10 per cent., £400, leaving £3,600, and the amount, 
made good in General Average for the 200 tons would be 
£1,000, instead of £900, and as regards the case when the 
entire quantity shipped (say 1,000 tons) was jettisoned, the 
value made good in General Average would be £5,000, instead 
of £4,500. I hope I have anticipated any criticism on the 
ground that I deal with an imaginary charge for salvage and 
costs by showing that in the adjustment of General Average 
such considerations have to be taken into> accounts but, ot 
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<50iirse, I rest the case I submit to you upon the principle 
that General Average can only be called upon to make good 
the loss ; that is to say, to place the owner of the property 
sacrificed in the relative position he would have been in if 
no sacrifice had been made, or if other property belonging to 
another had been sacrificed instead of his. If it were other- 
wise, how could we justify the deduction we should make for 
damage to cargo jettisoned when the cargo was damaged 
before being jettisoned ; and, of course, deduction is eq[ually 
made when evidence is forthcoming to show that hali the 
cargo remained on board it would have been damaged. 
Surely then there is an anomaly which should be removed! 
Again, in an adjustment under English law, or customs of 
Lloyd's (before the York- Antwerp Eules were adopted) , as 
regards cargo jettisoned before putting into a port of reifuge 
(at which port all the cargo on board was discharged in order 
to effect repairs), deduction had to be made from the value 
made good for the charges saved or not incurred, otherwise 
the cargo jettisoned would have rendered to its owner a 
better return than had it remained on board. 

But now, as to those countries in which salvage and 
•costs are treated as General Average, they may contend in 
■defence of this treatment that if salvage is regarded as 
•General Average, the cargo jettisoned and other sacrifices 
made good in General Average will bear a proportion of the 
salvage and costs as part of the General Average. I admit 
that in the simple case of a ship with one voyage and one 
General Average this method may not produce an incorrect 
result, but directly you have the case where there has been a 
second General Average the result is different. Let us assume 
the following: a ship strands, her engines are damaged in 
efforts to refloat, cargo is jettisoned, the vessel is taken to a 
port of refuge where repairs are effected and damaged cargo 
is sold, the vessel subsequently proceeds on her voyage, and 
then a second General Average arises, and salvors* services 
are accepted ; it will be found that the same result will not be 
.attained by treating salvage as General Average as by treat- 
ing it as a specific charge upon the property, as under the 
latter treatment it would diminish the value to contribmte to 
both General Averages. But cases involving similar con- 
siderations occur where questions of salvage are not involved, 
-and so the issue is not so limited as might be isit first thought. 
The same considerations arise where two simple General 
Averages have to be dealt with. In one instance, sacrifices 
•of the ship and cargo are made, and the ship puts into a port 
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of refuge, and subsequently a second General Average arises.. 
As regards the first General Average some cargo is jettisoned, 
and some cargo damaged in effecting the jettison, and let us- 
assume that the damaged cargo is condemned and sold at the 
port of refuge. Two General Averages having arisen, it is- 
clear the proceeds of the cargo condemned and sold at the 
port of refuge could not be called into contribution towards 
the second General Average ; therefore at once we have the^ 
necessity for two apportionments, which cannot be obviated 
by any rough-and-ready method such as calling into contri- 
bution to both General Averages the amount made good for 
sacrifices. To accentuate the position, let us assume that 
the vacant space in the hold was filled up with fresh cargo- 
at the port of refuge, so that as regards the second General 
Average you have a different interest at risk. It is now quite 
apparent not only that the two General Averages cannot be 
merged into one, but I submit it is equally clear that the- 
loss to be made good in respect of jettison on the first 
General Average must be reduced by a rateable proportion 
of the second General Average which it has escaped, so as to* 
place the cargo jettisoned in the same relative position as 
that cargo which remained on board. And, again, if the 
amount made good in General Average was, in order tO' 
reduce it, called in to contribute to the second Generals 
Average, the effect would be to lessen the contribution pay- 
able by the fresh cargo shipped at the port of refuge, and the 
question I would ask is, What is the authority for so reduc- 
ing the amount payable by the new interest ? Of course I 
submit there is none, and thus the necessity for the strictly- 
accurate adjustment becomes apparent ; and this considera- 
tion will, I trust, show those countries which bridge over 
the difficulty as to salvage and costs that still there is a 
divergence in practice in fixing the amount to be made good, 
in General Average, which calls for consideration. 

In regard to both sacrifijces of freight and sacrifices of " 
ship's materials my remarks, if well founded, are equally 
applicable. 

The proposition I have endeavoured to justify is, ''That. 
*' the^mount to be ultimately made good in General Aver- 
** age should be the net amount lost by sacrifice, so as only 
" to place the goods sacrificed relatively in the same position 
** as if they had not been sacrificed.'* 

The last portion of the subject which on this occasion I 
propose to ask you to consider emphasises my previous pro- 
position. Let us briefly consider the question of arriving at. 
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the value of the contributing interests. There is in ordinary 
and simple cases of one voyage and one General Average 
little difference as regards the basis adopted in fixing the 
arrived values of the ship, freight, and cargo.. The differ- 
ence that existed, especially as regards the freight, has beeh 
removed by the York- Antwerp Bules. But it is only in cases 
of General Average expenditure that the value of the pro- 
perty which arrives is alone concerned; in the case of 
sacrifices, the amount allowed in General Average has to 
contribute so as to place it relatively in the same position as 
that which arrived, or as if not that property, but some other 
had been sacrificed. Now, of course, the contributing value 
is affected by the amount allowed in General Average, which 
I have already referred to as showing a divergence of prac- 
tice. There is also a divergence of practice in the case of two 
or more General Averages. To deal with the case of two, — 
which is more frequently met with. In English practice the 
second is first apportioned, and to arrive at the contributing 
value of the ship we take the value at the termination of the- 
adventure, adding any amount made good in the second 
General Average, and we make deduction therefrom of all 
charges incurred subsequent to the General Average Act^ 
which is, of course, in accordance with the York- Antwerp- 
Bules. (It is necessary to note it is only the charges in- 
curred subsequent to the General Average which are 
deducted.) We then proceed to ascertain the value for 
contribution to the first General Average; in EngUsh 
practice we should take the value at the termination of 
the voyage, deduct the charges incurred subsequent to this. 
General Average, including the cost of repairs at the port of 
refuge, and then add the amounts made good, and from this 
result we take the contribution payable towards the second 
General Average, and this gives the net contributing value. 
If you work the result out in figures you will see that by 
this means the repairs effected to the ship at the first port of 
refuge are properly made to contribute to the second General 
Average, but not to the first, as the cost was a charge subse- 
quent to the first General Average Act. But the amount to 
be added as made good appears to be differently treated in 
many Continental adjustments; for instance, if the made 
good (for convenience I will assume it as made good for 
repairs and supplies at the port of destination) is added in 
both the first and second General Averages for contribution, 
in cases where the interests involved have not been varied 
the result you arrive at is substantial justice, but it is not 
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theoretically or strictly correct ; but when the contributory 
interests have changed, such an inexact method should not 
be followed. I submit the true basis upon which the con- 
tributory interests should be settled is to add in the second 
•General Average only the amount of made good allowed 
therein, and in the first General Average (having reduced 
the amount to be made good by the rateable contribution to 
the second, and having thus allowed only the net amount), 
it is only the actual net amount which is to contribute. 

But I have yet to ask your attention to the complex cases 
which now arise with such frequency ; they are the outcome 
of the exigencies of commerce which has so expanded through- 
out the world, calling into being in the place of a ship with 
her one cargo from one port of shipment to one port of dis- 
charge, a ship with a carrying capacity which cannot be satis- 
fied with cargo at one port of shipment for conveyance to 
one or two ports, but calls at many ports en route for 
discharge or loading and at some ports for both. The law 
existing at these ports may materially differ, and although 
the York-Antwerp Eules obviate most difficulties, still 
we have to consider what is the ** termination of the 
adventure." As regards the cargo loaded at the commence- 
ment of the voyage for carriage to the end of the voyage, 
the final port of discharge is obviously for such cargo 
the termination of the adventure ; but how as to the cargo 
loaded at ports of call and cargo that has been delivered at 
ports of call as the destination of the cargo ? The Eastern 
trade furnishes many such instances where difficulties present 
themselves. It has been suggested that the General Average 
should be adjusted at the first port where the property on 
board at the time of the General Average parted company, 
but this was found not practicable. First, there is the 
practical difficulty as to the basis to be adopted in ascer- 
taining the values. Secondly, assume that a total loss 
occurred before the final destination was reached involving 
the loss of part of the original cargo which otherwise should 
have contributed to General Average (as being on board at 
the time of the General Average sacrifice), how could con- 
tribution be then exacted from such cargo? Again, 
suppose the cargo sacrificed was destined for the ship's 
final port of discharge, there would be ultimately nothing 
lost to the owners of that cargo by General Average 
sacrifice, as no part arrived. Fortunately, the practice 
adopted for the simpler cases, viz., that of taking the final 
port of destination, was not departed from in these more 
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complex instances ; and so the General Average is adjusted 
at the final destination common to both ship and cargo.. 
But even this principle involves difficulties; for instance, take 
the case of goods destined for what is only a port of call in 
the voyage, a portion of the goods having been jettisoned : 
has the owner of the jettisoned cargo who seeks contribution 
to his loss no redress in the event of the total loss of the 
adventure after leaving that port of call, or is his claim in 
General Average dependent upon the completion of the 
adventure ? On the other hand, if it is the cargo destined 
for the final port that is sacrificed, would the owner of the 
cargo destined for and delivered at a port of call be liable t(3 
contribution, or would there be no General Average because 
the loss by jettison was merged in the total loss ? These 
difficulties are confined to sacrifices, but, when dealing with 
them. General Average expenditure which might be involved 
must not be lost sight of, and further, it must be apparent 
that where the ports called at and the ports of destination 
involve laws of different nations, which differ in their enact- 
ments, the path of the Adjuster is still more difficult. Now 
in practice the final port of destination is adopted, and if 
that is not reached, as regards sacrifices there is no General 
Average. 

Mr. Jacq. Langlois : Vous comprenez, messieurs, 
que les questions soulevees par Mr. Elmslie, sont tres- 
complexes, des questions qui certainement, dans ma 
situation, ne doivent pas m'offrir les m§mes difficult6s que 
pour les autres membres de la conference. Mais je 
crains fort que si je me mettais a suivre Mr. Elmslie dans 
son travail, qu'au bout de 10 minutes, on demanderait 
d6j4 : n*a-t-il pas bient6t fini ? On ne comprendrait rien a 
notre discussion qui serait assurement trfes interessante 
pour nous, mais qui ne constituerait pour la plupart des- 
membres de cette conference qu'une deception. 

Pour ^pargner le temps de votre association, on ferait 
bien de designer une commission qui ferait rapport pour une 
prochaine conference, sur toutes les questions soulevees par 
Mr. Elmslie. II n'y a rien de plus interessant que ces dif^ 
firents jugements. Nous avons bien en theorie, les regies 
d*York et d'Anvers, mais quand nous en arrivons a Tapplica- 
tion, nous diff^rons quelquefois du jour a la nuit. 
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Nous tachons tous de trouver la verity : ce qui est juste 
€t ce qui est bon ; mais nous difif^rons quand m^me. 

Les dispacheurs qui feront partie de la commission que 
je pr^conise, pourront murement examiner le travail de 
Mr. Elmslie et discuter avec fruit le rapport si complet et 
si bien fait. 

Mr. N. Jacobsen (de Private Assurandeurer, Copen- 
hagen) : Mr. President and Gentlemen, I am sure that we 
all are very much indebted to Mr. Elmslie for the paper laid 
before us, and for the very interesting way in which he has 
treated the different questions put forward in that paper. 
I am sure, also, that the paper alone makes it obvious 
that it will be quite impossible to get a thorough dis- 
cussion upon those different points. I believe, therefore, 
that it would be of no use for us to enter too deeply into 
the matter now. Still, I beg leave to oflfer a few remarks in 
•connection with the paper. I should like the Conference 
to know that in Denmark the adjustments are on the whole 
naade out according to the views expressed by Mr. Elmslie, 
with one exception. The exception is the treatment of sal- 
vage remuneration. It is treated in Denmark as General 
Average. When a steamer has been stranded we consider 
the working of the engines, the jettison of the cargo, the 
subsequent engagement of sailors, as different means to 
obtain the same result, to get the vessel oflf, and to save 
both ship and cargo, and we do not see any reason why 
those different means should be treated in a different 
manner. The reason of the English practice, as far as I 
can see, is that generally the salvage remuneration is fixed 
by the Court on a percentage of values, and, as Mr. Elmshe 
says, adjusters do not think they have a right to reopen the 
valuation accepted by the Courts. With us the salvage 
remuneration is generally fixed at a lump amount, but even 
if fixed on a percentage we consider this only as a modus of 
coming to the total amount, and then we treat the total 
amount as General Average. With that exception I believe 
I can say that the Danish adjustments would be made out 
as though Mr. Elmslie had made them out himself. I 
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•know very well that this is not the case in all places. I 
have never been able to fancy how such a thing as the 
American decision which Mr. Elmslie quoted could be 
possible. There is a rule which has been used by sensible 
men for many years, without occasioning trouble of any 
sort, and then comes a law decision Mrhich turns the whole 
•General Average principle upside down. Of course, I do 
not mean to say that the American Judges are not sensible 
men — I know they are — but I regret that it appears that 
ijhey considered it their duty to leave their common sense 
at home when they took their seats in Court. This decision 
and the several differences which exist seem to me to make 
it very desirable to have the whole matter brought before 
a competent Conference, which can enter into a discussion 
worthy of the subject. I beg leave to second the motion 
•of Mr. Langlois. I think, further, it would be well if the 
Association would ask the Association of Hamburg to help 
iihe matter forward. They have a large experience, such as 
nobody else has. They may give valuable hints. I think, 
perhaps, the right thing would be a sort of addition to the 
•ordinary Bules, not, of course, as to their principles, but as to 
their wording, to get away from the possibility of misunder- 
standing and mistakes. That might be done by attaching 
a set of Bules of Practice, and to them might be added, 
perhaps, a Eule or two more, especially as to the complicated 
matters which Mr. Elmslie has treated in the last part of 
his paper. By this means the next Conference would be 
Able to take up the question in a worthy nianner, and we 
might be able to make the York-Antwerp Bules still more 
beneficial than they have been before. 

Mr. T. G. Carver: Mr. President, I think that it is 
very desirable that the suggestion which has been made 
-should be followed ; that is, that these points, which are 
Tery technical, and quite impossible for discussion here, 
should be thrashed out by those who are specially expert 
in the matter. But I think that it is desirable, having 
Tegard to Mr. Elmslie*s trouble in bringing this matter 
before the Conference, that we should briefly discuss 
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what the matters are which should go to that Committe^^ 
As I understand it, I think they can be condensed into a 
very few sentences. I think there are two attacks on 
the wording of the York-Antwerp Eules — by an attack I 
mean a criticism — based upon the fact that these diver- 
gences have takeii place. Rule XV., as to loss of freight, 
seems to have been drawn a little incautiously, because 
some people construe freight as gross freight, and others, 
construe it as net freight. That ought to be made clear- 
Then Eule XVII. has led to this case in the American Courts 
of the Strathdon, which certainly seems to be a case of 
mistake ; that is to say, that it has gone wrong, which, I 
think, is traceable to the language used in Eule XVII. That 
is, again, a matter which I think any such Committee should 
consider : whether the language of that does not require 
revision. These are the two cases of amendments, Now^ 
Mr. ElmsKe next draws attention to differences amongst* 
Adjusters with regard to such things as dry-dock expenses, 
and allowance of **new for old.*' Those, I should have 
thought, must be matters which they ought to be able to settle 
amongst themselves, without any necessity for changes ini 
the Eules. Then, in the same way, I should have thought 
they could have! ^reasoned out the right modes of adjust- 
ments in cases where you have two General Averages, 
instead of one. As I understand, the difficulty there is that 
amongst some Adjusters they treat the General Averages all 
in one mass, whereas English Adjusters treat them as 
separate events, and, I should think, accurately so, because 
if a change happens to occur between the two casualties — a. 
change in the interests involved — that change ought to be 
recognised, and reflected in the adjustment. Those are 
points which I would suggest the Adjusters ought to be able 
to agree among themselves. They are not matters of prin- 
ciple ; they are mere matters of sound arithmetic. Then as 
regards the mode of treating salvage. As I understand, there 
are three modes, of treating salvage. You may treat salvage 
as a charge upon the interests which pay them. The sal- 
vage, and the cost of Salvage Suits, may be treated aa 
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particular charges upon the interests which have to pay 
them, and if so are simply deducted from their contributory 
values. That, I understand, is the way in which the English 
Adjusters do it. On the other hand, I understand, some of 
the Continental Adjusters treat it as a Particular Average, 
and not as a deduction from the contributing value, and yet 
will not make corresponding deductions from the values 
which have to be made good. That, I understand, is the 
point. If that is accurately stated it seems to me, with the 
greatest respect to the gentlemen who do it the other way, 
that they cannot possibly be right. I will give a very brief 
illustration. Three interests, which I will call A B and O. 
Interest A is sacrificed for the general benefit. B and C are 
carried on. In the course of the subsequent voyage au 
salvage ; and we may suppose that 10 per cent, of B and 
10 per cent, of C have to be paid to the salvors. In some 
Continental Adjustments B and C are made to contribute in 
full, on the values of B and C, to the General Average, and 
A, which has been sacrificed before the salvage, will be made 
good in full. According to the English rule, and I should 
think a clearly sound rule, you ought not to make good A in 
full, but A subject to the vicissitudes of the voyage, that is,, 
subject to the loss which would have been suffered in respect 
of A if it had remained on board for the rest of the voyage. 
According to English ideas, you ought to deduct 10 per cent, 
from A before making it good. That is a question which I 
should have thought, again, the Adjusters would settle 
among themselves, without any need of Bules on the subject. 
The only other matter is this question of voyages in which 
there are several destinations. As to that, I think it is too 
soon at present to attempt any kind of Eule-making. The 
matter has to be thrashed out. The varieties of fact are 
so great that I do not at present see any chance of making 
Rules on the subject. But it seems highly desirable that if 
such a Committee as has been proposed could make sugges- 
tions, that should be done also. 

Dr. Paul Govabe : I want to support what M. Lang-^ 
lois and M. Jacobsen say. I heard with the greatest pleasure 
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and interest the different very technical points about which 
Mr. Elmslie has been speaking, and I quite agree with 
M. Langlois that it is next to impossible here usefully to 
discuss these matters. We must refer them to a Committee, 
^uad my opinion is that nobody will object to that. But 
there are many other matters just as technical as these. 
In my own practice I have often to deal with Maritime and 
General Average cases, and I have met with very technical 
points, which are, I think, very interesting. I do.not mean to 
explain here what they are, because it would take too much 
time. I only want to ask the Conference to appoint a 
Committee which will have power, not only to discuss the 
points put forward by Mr. Elmslie, but different points that 
different members of the Conference may direct their atten- 
tion to for discussion, and then they will come to the next 
Conference with a Report, not only on the points Mr. Elmslie 
has referred to, but some others which different members 
of the Conference might signify to them. 

The Chairman : Are the members of the Conference all 
agreed that that should be referred to the Committee ? 

Mr. T. R Miller : I quite agree. 

The Chairman : Mr. Langlois, do you agree ? 

M. Jacques Langlois : Yes. 

M. Louis Franck : I quite agree. 

The Chairman : It has been proposed by M. Langlois, 
and seconded by Mr. Jacobsen, that a Committee should be 
appointed to consider the various points raised by Mr. 
Elmslie's paper. I understand that Dr. Govare proposes, 
as we should say, to enlarge the reference to the Committee, 
that a Committee should be appointed to consider any 
questions 6f General Average which may be brought before 
it by the members of the Association, and I understand that 
the Association, trusting to the good sense of the Executive 
Council to see that there is a reasonable limit to that, is 
agreeable to its being put in that way. 

The resolution was then put to the meeting, and agreed 
to nem. con. 
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COMPANY LAW. 

The Conference then proceeded to the subject of 
^Company. Law, the Pbesident taking the Chair. 

The following Questionnaire formed the text of the 
Papers on this subject: — 

*' What are the best measures which can be 
recommended for the protection of the public in 
respect of the creation of Limited Liability 
Companies?'* 

(1) Should there be imposed on the Promoters the 
duty of disclosing all contracts made (a) between 
themselves and (b) with third parties previously 
to, and in contemplation of, the incorporation of 
the Company ? 

(2) Should the Government verify the existence and 
value of the assets other than cash contributed 
by Members to the Capital of the Company ? 

<3) Should a Company be forbidden to make an issue 
to the public before it has been in existence for 
a stated time, or before it has fulfilled certain 
conditions; and, in the latter case, what should 
these conditions be? 

<4) Is any extension of the personal liability of the 
Directors and Officers of a Company desirable ? 

(1) L'obiigation pour les fondateurs de publier les 
contrats qu'ils ont fait entr'eux et avec des tiers 
pr^alablement a la constitution de la Soci^te et 
en vue de celle-ci? 

(2) La verification par le Gouvernement de la valeur 
et de la r^alit^ des apports ? 

<3) L 'interdiction de recourir k des emissions publiques 
avant un certain d^lai on avant Taccomplissement 
de certaines conditions ? Et dans ce dernier cas 
quelles seraient ces conditions ? 

(4) Une extension de la responsabilite des adminis- 
trateurs. 
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II est desirable qu'en r^pondant k ces questions les. 
membres indiquent separ^ment quels sont les principes- 
suivis par leurs legislations respectives. 

Mr. W. F. Hamilton, K.C. (London), read the following 
Paper : — 

Company Law. 

In considering what are the best measures which can be 
recommended for the protection of the public in respect of 
the creation of limited liability companies it is necessary to 
have regard to (1) the manner in which companies are 
created, and (2) the means by which the subscription of their 
shares and loan capital is obtained. A limited company is a 
body corporate created by law — that is, a legal person as 
opposed to a physical person — and has only such rights and 
powers as are conferred upon it- by law. It is therefore 
competent for the legislature to determine the conditions- 
under which incorporation of companies is permitted. On 
the one hand, joint-stock company enterprise being bene- 
ficial to the State, it is undesirable that unnecessary restric- 
tions on the creation of companies should be imposed. On 
the other hand, the State has to prevent the machinery for 
the incorporation of companies being used for the purpose 
of defrauding or swindling the public. 

Where shares of a company are offered for public sub- 
scription, intending subscribers should be supplied by the 
promoters and directors with the fullest information as to- 
the constitution of the company, its objects, powers, and 
capital, the rights, duties, and powers of its directors, and 
the rights of the shareholders or of each class of share- 
holders with reference to dividends, return of capital, and 
voting. This information can be supplied in any of the 
following ways, viz., by advertisement in an ofl&cial journal, 
by the required particulars being specified in the form of 
application for shares to be signed by a subscriber, or in the 
prospectus offering the shares for subscription. 

A prospectus inviting the public to subscribe for shares 
or debentures should state the truth, the whole truth, and 
nothing but the truth, with regard to all facts and contracts 
relating to the company or its promotion which would be 
calculated to influence an intending subscriber in deter- 
mining whether or not he would subscribe for the shares or 
debentures. 
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The sanctions of any laws passed for the purpose of 
•compelling promoters and directors to supply the before-men- 
tioned information should be such as to ensure compliance 
with their provisions. A person who subscribes in reliance 
upon a prospectus containing material misrepresentations of 
fact, or omitting to state material facts or contracts, should 
be entitled to restitutio in integrum (or rescission) as against 
the company and to damages as against the directors or pro-^ 
moters issuing the prospectus. Where the misrepresenta- 
tion or non-disclosure is fraudulent, the offender should also 
be liable on conviction to imprisonment. 

Companies in England are divisible into three classes, 
by reference to the manner in which they are incorporated. 
(1) Companies like railway companies incorporated by 
special Act of Parliament, formed for purposes of pubUc 
utility, and requiring to be invested with powers of expro- 
priating land compulsorily ; (2) companies incorporated by 
Eoyal Charter, such as the British South Africa Company ; 
and (3) companies incorporated by subscription and regis- 
tration of Memoranda of Association in pursuance of general 
Acts of Parliament. In the first class of companies before 
the act of incorporation is obtained the merits and demerits 
•of the scheme are considered by a Committee of each House 
•of Parliament. In regard to Chartered Companies, pro- 
moters cannot obtain their charter of incorporation unless 
they satisfy the Government department which deals with 
the matter as to the bond fides of the scheme and the posi- 
tion of the directors of the proposed company. The liabili- 
ties of directors and promoters of all three classes of 
companies in respect of mis-statements or omissions in 
prospectuses offering their capital to the public for subscrip- 
tion was originally the same, but since 1866 the liabilities of 
the directors and promoters of the third class of companies 
have been very much extended. Probably the reason why 
this difference has been made is that in the case of a com- 
pany incorporated under the general Acts no official inquiry 
whatever is made before its incorporation, either as to the 
merits of the scheme which the company is formed to carry 
into effect, or the probabilities of raising its capital. 

Companies formed under the general Acts, viz., the 
Companies Acts 1862 to 1900, may be divided into the 
following classes : — 

(1) Limited companies, the UabiUty of whose shareholders 
for the debts of the company is limited either (i) to the 
amount for the time being remaining unpaid on their shares., 
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or (ii) to the amount they respectively agree to contribute to- 
the assets of the company in the event of the same being 
wound up. 

(2) Unlimited companies, where the liability of each 
shareholder for the debts of the company is unlimited. 

(3) Partly limited and partly unlimited companies, where 
the liability for the debts of the company is, as to share- 
holders, limited, and as to directors, managing directors, or 
managers, unlimited. 

Another classification of companies formed under these 
Acts is into private companies and public companies, private 
companies being companies having but few shareholders,, 
whose capital is subscribed privately ; and public companies 
being companies having numerous shareholders, whose 
capital is obtained by public subscription. Companies may 
be formed for the purpose of promoting art, science, 
religion, charity, or other like objects not involving the 
acquisition of gain by the company, but with few excep- 
tions the companies which are formed under the Companies^ 
Acts are companies with limited liability, having a capital 
divided into shares. In this paper I only propose to deal 
with companies limited by shares, formed for the purpose of 
gain, and inviting the public to subscribe for their capital. 

The formalities required for the incorporation of such 
companies by English law are very simple. Any seven or 
more persons associated for any lawful purpose may by 
subscribing their names to a memorandum of association, 
and registering the same with or without articles of associa- 
tion, form an incorporated company. On any application 
for registration the applicant must deliver to the registrar of 
joint-stock companies a list of the persons who have con- 
sented to be directors of the company, and a statutory 
declaration by a solicitor or by a director or secretary named 
in the company's articles that all the requisitions in respect 
of matters precedent to the registration of the company and 
incidental thereto have been complied with. The memo- 
randum of association and any articles of association duly 
subscribed are delivered to the registrar, who retains and 
registers them upon payment of certain fees. The registrar 
may accept the statutory declaration above mentioned as 
sufficient evidence of the facts therein stated, and register 
the company. The registrar then issues a certificate of 
incorporation, and thereupon the subscribers to the memo- 
randum of association, together with such other persons as 
may from time to time become members of the company,. 
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become a body corporate, and capable (subject to compliance* 
with certain provisions of the Companies Act, 1900) of 
exercising all or any of the functions of an incorporated 
company, and having perpetual succession and a common 
seal, and with unlimited power to hold lands. The certi-^ 
ficate of incorporation is conclusive evidence that the com- 
pany has been duly incorporated. The memorandum of r 
association of a company limited by shares must state — 

(1) The name of the proposed company with the addi- 
tion of the word "Limited" as the last word in such, 
name. 

(2) The part of the United Kingdom, whether England;- 
Scotland, or Ireland, in which the registered ofi&ce of the > 
company is to be situate. 

(3) The objects for which the proposed company is to be - 
established. 

(4) That the liability of the members is limited, and — 

(5) The capital of the company divided into shares of a , 
certain fixed amount. 

Articles of association contain clauses providing for the 
issue, transfer, transmission, and forfeiture of the company's 
shares, the convening and holding of meetings of share- 
holders, the exercise of the borrowing and mortgaging 
powers of the company, the increase of its capital, the 
preparation, auditing, and publication to the shareholders, 
of its accounts, the payment of dividends, and the distribu- 
tion of the company's surplus assets in a winding up. The 
articles also provide for the appointment, change, and 
removal of directors, and define their powers, rights, and 
duties. By the Companies Act, 1900, notwithstanding any- 
thing contained in the articles, powers are given to share- 
holders to convene and hold meetings if directors refuse to • 
call them, and certain powers are given to the auditors of 
the company. 

For a short time in England, viz., between the years 
1844 and 1856, there was a general Act which permitted the 
incorporation of companies by a system of provisional regis- 
tration in the first instance, followed by complete registra- 
tion; the company being only completely registered or 
constituted after its share capital had been allotted and a 
certain portion had been paid up, and the shareholders had 
determined to commence business. This Act, however, was 
not a success, and was repealed in 1856. 

From 1856 to 1901 there was only one kind of registra- 
tion, and a company immediately upon registration became 
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-capable of exercising all its powers and of carrying on its 
business. The Companies Act, 1900, in the case of com- 
panies inviting the public to subscribe for their shares, has 
altered the law by an amendment which is a compromise 
between the views of those, who desired to have the system 
of provisional and complete registration re-established, and 
of those who desired that the law should remain unaltered. 

Since the Companies Act, 1900, came into operation, a 
company, although it becomes a corporate body upon regis- 
tration of its memorandum of association, cannot commence 

; any business or exercise any borrowing powers until the 
registrar has certified that the company is entitled to com- 
mence business. Any contravention of that provision 
renders the person responsible therefor liable to a fine not 
exceeding £50 for every day during which the contravention 
continues. A company may allot shares and enter into 

- contracts before the certificate is granted, but the contracts 

. only become binding on the company upon the granting of 
the certificate. Before a certificate is issued proof must be 
given to the Begistrar inter alia that shares have been 

. allotted to an amount not less than the minimum amount 
stated in the prospectus, or if no such amount is specified, 
that all the shares offered for subscription have been allotted, 

. and that by the terms of the allotment all such shares are 
to be paid for in cash. The London Stock Exchange Com- 
mittee, before granting a quotation of any shares or class of 

: shares issued by a company, require proof that the pro- 
spectus offers for issue not less than one-half of its nominal 
share capital, that it provides for the payment of 10 per 
cent, of the amount subscribed, and that two-thirds of the 
amount proposed to be issued has been applied for and 
unconditionally allotted to the public. 

One of the most frequent causes of the failure of com- 
panies was proceeding to the allotment of shares and com- 
mencing business without suflicient working capital. Where 
the board of a company was under the control of its pro- 
moters, and the payment of preliminary expenses or the 
promoters' profit in whole or in part depended upon the 
company going to allotment, directors frequently made 

. allotments where the equitable course would have been to 
refuse to go to allotment and to return the application 
money to the subscribers upon the ground that the sub- 
scription was insuflBcient. Instead of doing that, the cash 
subscription was handed over to the promoter or to the 
vendor, money was raised on onerous terms by the company 
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by the issue of debentures charging all its property, the 
company speedily got into difficulties . and was wound up, 
the shareholders lost all the money subscribed by them, 
and in addition the company was generally unable to pay 
its unsecured debts. 

In order to prevent shareholders losing their money in 
this way, the Companies Act, 1900, provides that a first 
allotment of share capital of a company offered to the pubUc 
for subscription shall not be made unless the following con- 
ditions have been complied with, viz. :- — 

(1) Subscription in full of the amount, if any, fixed by 
the memorandum or articles of association, and named in 
the prospectus as the minimum subscription upon which 
the directors may proceed to allotment, or if no amount is. 
so fixed and named, the total amount of the share capital 
offered for subscription. 

(2) Payment to the company on application of not lesa 
than 5 per cent, of the amount so fixed and named, or of 
the whole amount offered for subscription, as the case 
may be. 

If these conditions are not complied with, all monisy 
received from applicants for shares must be forthwith 
repaid to them, and if not repaid within a specified period,, 
the directors of the company are jointly and severally liable 
to repay the same with interest at the rate of 5 per cent, 
per annum from the expiration of such period until pay- 
ment. If any shares are allotted in contravention of these- 
provisions, the allotment is voidable by the applicant within 
one calendar month after the holding of the statutory 
meeting of the company, even although the company is in 
course of being wound up ; and any director who is a party 
to the contravention is liable to compensate the company 
and the allottee respectively for any loss, damages, or costs 
which the company or the allottee may have sustained or 
incurred thereby. 

In order that the public may know what shares have 
been allotted, and for what consideration, the company must, 
within one month of every allotment, file with the registrar 
a return of the allotments giving this information, and also- 
file the contracts under which shares have been allotted for 
a consideration other than cash. 

The creditors of a company limited by shares can onljr 
obtain payment of their debts out of the property of the 
company, including therein the amount remaining unpaid 
upon the shares which have been issued. It is therefore. 

17 
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important in the interests of creditors that the paid-up 
capital of the company should be represented by assets equal 
in value to the amount of such paid-up capital, or that the 
public should know how much of the capital credited as paid- 
up is unrepresented by such assets. Where a vendor sells 
property to a company for fully-paid shares, it generally 
happens that the price paid is much in excess of the value 
of the property, so that the amount of the paid-up capital 
of the company is not represented by assets of equal value. 
It has therefore been suggested that the State should ap- 
point valuers to value the property, and that no more 
should be paid for it in shares than the value so ascertained. 
It is, however, impossible" to say what is the true value, 
say of the goodwill of a business, and it is an interference 
with freedom of contract to enact that the parties to the 
contract shall not fix the price to be paid. A prospectus 
usually contains a copy of a valuation of the assets acquired 
or to be acquired by the company, and if the prospectus does 
not contain a valuation, or if it is not made by experienced 
valuers, the public can refuse to subscribe for its shares or 
to give it credit. The Companies Act, 1900, enables the 
public to ascertain the sum paid for goodwill and the profit 
arising out of sales of property made in contemplation 
of the purchase of that property by a company. Before 
the passing of the Companies Act, 1900, a company could 
hot employ any part of its paid-up capital in payment to 
brokers, underwriters, or other persons, for securing the 
subscription of its share capital, except a small commission 
for brokerage. If any such payment were made, the 
directors of the company who authorised the payment 
were jointly and severally liable to repay to the company 
the amount of such payment. An underwriter of shares of 
a company is a person who guarantees that certain shares 
shall be subscribed for, and who agrees that in the event 
of the whole of the shares underwritten not being subscribed 
for by the public he will himself subscribe for the balance, 
or will procure responsible persons to subscribe therefor. 
Section 8 of the Companies Act, 1900, now permits a 
company to pay a commission in relation to the issue of its 
own shares, provided that the payment of the commission 
and the amount or rate per cent, of the commission paid or 
agreed to be paid are respectively authorised by the articles 
of association and disclosed in the prospectus. The com- 
mission may be paid to a person who subscribes or agrees to 
subscribe for shares, or who procures or agrees to procure 
subscriptions for shares, or to an underwriter of shares. 
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Oertain provisions are inserted in the Companies Act, 
1900, for the purpose of enabling the members of a newly 
incorporated company to exercise some measmre of control 
-oyer the promoters and directors, and to obtain full informa- 
tion as to the position of the company. The Act provides 
for the calling of a general meeting of the company within 
■a period of not less than one month or more than three 
months after the company is entitled to commence business, 
and for the sending of a report to each shareholder, certified 
by the directors or solicitors and manager of the company. 
The report must state the number of shares respectively 
tiUotted for cash and for a consideration other than cash, and 
in the latter case the consideration, the amount paid up in 
'Cash on the shares allotted for cash, and the amount credited 
as paid up on the shares allotted for a consideration other 
ihan cash, and must contain an abstract of the receipts and 
payments of the company on capital account, an account or 
estimate of the preliminary expenses of the company, and 
ithe names, addresses, and description of the ofi&cers of the 
company. This report has to be filed with the registrar, and 
so far as it relates to shares and receipts and payments must 
be certified by the auditors, if any, of the company. No con*- 
itract named in the prospectus can be modified, except sub- 
ject to the approval of the statutory meeting. If default is 
made in filing the report, or in holding the meeting, the 
Court may make an order for winding up the company. 
iFacilities are given to shareholders at the meeting for freely 
■discussing all matters relating to the formation of the com- 
pany or arising out of the report, and for passing resolutions 
in relation thereto, and for ascertaining who are the share- 
holders. 

I propose now to state very briefly what has been done by 
the English Legislature to prevent the public from taking 
shares m, or lending money to, companies formed for the 
purpose of enriching promoters at the expense of the classes 
•of people who, like widows, clergymen, and the thrifty poor, 
Are peculiarly exposed to the wiles of company-makers. 
Capitalists and financiers can as a rule protect themselves, 
but the experience of the last fifty years of joint-stock 
company enterprise has shown that the ordinary law is 
insufl&cient to protect the ordinary investor. It was in 
1856 that the first general Act was passed which permitted 
of the incorporation of companies by the subscription and 
registration of a memorandum of association. From 1856 
Ao 1867 a promoter or directpr of a company so incorporated 
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who issued a prospectus inviting subscriptioms for its slhares^ 
debentures, or debenture stock had no greater liability in 
respect of statements made in such prospectioSyOi as to non-^ 
disclosure of contracts or facts, than any other ageitt who" 
made statements with a view of inducing third persons to 
contract with his principal. He was only liable to civil or 
criminal proceedings if he were guilty of fraud, and that 
liability still continues. If a promoter or director know- 
ingly makes a false representation as to a material fact 
then ascertained, in order to induce a person to sub- 
scribe for shares or debentures, and he subscribes therefor 
in reliance on the representation and thereby sustains- 
damage, he can in a civil proceeding recover the amount 
of damage from the director or promoter. A director or 
promoter also conmaits a criminal offence if he makes, 
circulates, or publishes, or concurs in making, circulating,, 
or publishing, a fraudulent prospectus, amd is liable on. 
conviction to be kept in penal servitude for any term not 
exceeding seven years and not less than three years, or to* 
imprisonment not exceeding two years with or without, 
hard labour. But until 1867 mere non -disclosure of facts or 
contracts, unless such non-disclosure had the effect of making; 
any statement in the prospectus untrue, did not give rise to 
any civil or criminal liability. 

In 1866 a financial crisis occurred in England, it& 
proximate cause being the failure of the Overend and 
Gumey Bank, a company incorporated in the previous, 
year under the Companies Act, 1862. The company issued 
a prospectus offering its shares for public subscription which 
did not disclose the fact that a contract had been made of 
such a kind that if it had been disclosed no member of the 
public would have subscribed for its shares. It was owing 
to the non-disclosure of this contract in that prospectus that 
the law was altered by a section of an Act which was passed 
in the year 1867, viz., section 38 of the Companies Act>. 
1867, and repealed by the Companies Acts, 1900. That 
section imposed upon the promoters and directors of a. 
company formed under the Companies Act the duty of 
specifying the dates and the names of the parties -to any 
contract entered into by the company or the promoters,, 
directors, or trustees thereof before the issue of a prospectus,, 
and any prospectus not specifying the same was to be 
deemed fraudulent on the part of the promoters, directors, 
and officers of the company knowingly issuing the same as re- 
garded any person takmg shares in the company on the f aitk 
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of smck ppospectias imless he had notice of the contract. This 
amendment of the law was unsatisfactory. The words of the 
section were so wide that they had to be qualified in some way, 
ajid the judges could not agree as to what contracts came 
within the section, and the only particulars required were 
the dlBbtes and the names of the parties to the contracts. 
Thus on the one hand honest persons could be made liable 
as if they had been guilty of a fraud, and on the other hand 
strict compliance with the section afforded practically no 
protection to the shareholder, because there was no obligation 
4o disclose the contents of the contracts or to offer them for 
inspection. 

In the case of Peek v. Derry, which came before the 
House of Lords in the year 1889, the plaintiff claimed 
•damages for the fraudulent misrepresentation of the defen- 
dants, contained in a prospectus, whereby the plaintiff was 
induced to take shares in the company of which the defen- 
dants were directors. The statements complained, of were 
mntrue, and were made by the defendants without reason- 
able ground for believing them to be true, but as the 
defendants honestly believed in the truth of the statements, 
the House of Lords decided, reversing the decision of the 
Court of Appeal, that the directors were not guilty of fraud, 
however unreasonable their belief had been. In 1890 the 
Directors' Liability Act was passed for the pmrpose of 
removing the defect in the law brought to light by this 
decision, and to impose upon those who issue prospectuses 
the duty of taking reasonable care not to make untrue state- 
ments. The effect of the Act is that in every case where 
the plaintiff proves that the prospectus offering shares or 
debentures for subscription contains untrue statements, it 
throws upon the person who is responsible for the issue of 
the prospectus the burden of proving that he beheved the 
statements were true, and that he had reasonable ground for 
such belief. If he is unable to discharge this burden, he is 
liable to make compensation for the damage sustained by a 
person who subscribed for shares or debentures in reUance 
upon such statements. After the year 1890 other cases 
came before the courts which showed that the law as it then 
stood was insufficient to prevent gigantic frauds being per- 
petrated upon the public. 

At the end of the year 1894 a committee was appointed 
by the Board of Trade to inquire what amendments in the 
law were necessary in the Acts relating to joint stock com- 
panies incorporated with limited liability, especially with a 
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view to the better prevention of fraud in relation to the- 
formation and management of companies. The committee 
made their report, and the outcome of their labours was-, 
the Companies' Act, 1900. I have already dealt with some 
of the provisions of this Act, and I shall now consider 
what further provision was thereby made for the protection 
of the public in regard to the issue of prospectuses inviting 
subscriptions for shares and debentures. - 

Sometimes subscriptions for shares w«re obtained by 
unscrupulous promoters who issued prospectuses containing 
the names of well-known persons as directors, although 
their consent to act as directors had not been obtained. 
The Companies Act, 1900, prohibits a person being named 
in a prospectus as a director unless he has consented to act. 
Various provisions are made in the Act for the purpose of 
enabling the public to inspect copies of every prospectus issued 
by or on behalf of a company or in relation to any intended 
company. A copy of every prospectus, signed by each 
director named therein or by his agent authorised in writing, 
must be filed with the registrar on or before the date of it& 
publication. No prospectus can be registered unless it is 
signed and dated, nor be issued imtil after it has been filed. 

In order to compel promoters and directors of companies^ 
to furnish full information. Section 10 of the Act requires, 
that a prospectus shall contain certain particulars which are 
specified in the section. This Section applies to all pro- 
spectuses inviting public subscriptions, whether they are 
issued by or on behalf of a company or by or on behalf of: 
any person who is or has been engaged or interested in 
the formation of a company. Thus if a company has been 
formed for the purpose of acquiring and working certain, 
property, and the property is purchased by the company in. 
consideration of the company issuing to the vendor shares, 
credited as fully paid, and the vendor by a prospectus offers* 
those shares for sale to the public, he is bound to furnish, 
the information specified in the Act. 

The particulars to be specified are of such a nature as to* 
disclose who are the persons interested in the company as 
promoters, directors, signatories of the memorandum of 
association, auditors, or vendors of property to the company,, 
and the nature of their several interests. Thus the quali- 
fication and remuneration of directors must be stated, as 
also the amount of any cash or shares payable to them by 
the company or any person in connection with its promo- 
tion. Sometimes at the inception of the company shares* 
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are created and allotted to promoters which confer upon 
their holders extraordinary rights and powers to the detri- 
ment of the holders of the other shares which are taken by 
the public. The number and amount of these privileged 
shares and the rights and powers attached to them must 
now be stated. The prospectus must also contain a copy of 
the memorandum of association of the company, and give 
particulars as to its nominal capital, issued capital, and paid- 
up capital, and as to the shares and debentures which have 
been paid or are to be paid for in cash, and the shares and 
debentures issued or agreed to be issued for a consideration 
other than cash, and specif3ang the consideration. In order 
to conceal the profits made in promoting a company, pro- 
moters frequently procured the owners of property to enter 
into a contract for sale with their nominee, and then their 
nominee entered into another contract to sell to the company 
at a largely increased price. In the prospectus the second 
contract was alone mentioned. That is now illegal, as the 
prospectus must state the dates of and parties to every 
material contract, and a reasonable time and place at which 
all such contracts or copies thereof may be inspected. The 
promoters must give such particulars in the prospectus as will 
enable any intending applicant to ascertain the prices at which 
the property acquired or to be acquired by the company has; 
been purchased by any person for the purpose of selling it 
either directly or indirectly to the company, and how the price 
is to be paid, in cash, shares, or debentures. Upon the pur- 
chase of going businesses by companies extravagant prices- 
are sometimes paid for goodwill. The prospectus must state 
separately the amount paid or to be paid for goodwill. 
Frequently companies start on their career with a heavy 
debit to capital account in respect of preliminary expenses. 
The amount or estimated amount of such expenses must 
be stated, as also the amount of any commission paid or 
payable in respect of the issue of the company's capital- 
Under the Act a prospectus means any prospectus, notice ^ 
circular, advertisement, or other invitation to the public for 
the subscription or purchase of any shares, debentures, or 
debenture stock of a company registered under the Com- 
panies Acts. , Some of the particulars before mentioned are 
not required in cases where there is a further issue of shares 
or debentures, or where the prospectus is published as a 
newspaper advertisement. None of these particulars is 
required when the prospectus only invites existing share- 
holders or debenture holders to subscribe for further shares 
or debentures. 
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Section 10 of the Act does not prescribe any penalty or 
remedy for non-compliance with its provisions, but by com- 
mon law disobedience of a public statute renders the offender 
liable criminally and civilly, and therefore any director or 
promoter who wilfully and knowingly publishes a prospectus 
which does not give the particulars required to be specified by 
the section would be liable to imprisonment, and also be liable 
to compensate any person subscribing in reliance upon the 
prospectus for any damages sustained by reason of such 
subscription. In the present state of the law of England 
the public are protected against fraudulent statements in 
prospectuses, against statements in prospectuses which, 
although not fraudulent, have been made without - any 
reasonable ground for believing them to be true, and also 
against non-disclosure of material information and contracts. 
As against the company rescission of the contract to take 
shares or debentures may be obtained, and damages as 
against the persons responsible for the issue of the pro- 
spectus. Under this Act debentures or mortgages of a 
company creating a charge upon its movables or uncalled 
capital are void unless registered by the registrar, and a 
-director or oiBicerof the company is liable to a heavy penalty 
if he knowingly allows debentures to be issued without 
previous registration. 

If any person, in any document required by or for the 
purposes of the Act, wilfully makes a statement false in any 
material particular, he is liable to imprisonment for any 
term not exceeding two years with or without a fine. 

The Companies Act, 1900, has been in operation for so 
short a time that it is too soon to say whether it has been 
or will be successful in preventing the thrifty public from 
investing its savings in worthless companies. There is no 
doubt that during the last three years the number of 
companies promoted has been much smaller, but that, in my 
opinion, has been mainly due to the stringency of the money 
market. It is, as a rule, comparatively easy for an un- 
scrupulous promoter to evade any Act of Parliament which 
interferes with his occupation. If he finds it inconvenient 
to publish a prospectus containing all the information 
prescribed by the Act, he finds a way to induce the public 
to pay a high price for worthless shares without issuing 
a prospectus. Thus he may buy mining claims for, say, 
j65,000, and then form a company to which he sells the 
mining claims for d£200,000, payable in fully-paid shares. 
The mining claims are worked for some time, encouraging 
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reports are published as to the working of the mine, and a 
market is made for the shares. The shares begin to rise in 
value, the public come in and buy, and after a while the 
promoters have sold all their shares to the public, and 
the public finds itself in possession of a worthless ipine. 
As no prospectus is issued, the elaborate provisions made by 
this Act for the protection of investors are of no use. 

I ought to add that, apart from any statutory liability, 
•contracts made between promoters or directors with the 
company without full disclosure may be rescinded; that 
secret profits made by them in relation to the affairs of the 
company can be recovered from them by the company ; and 
that directors are jointly and severally liable to make good 
to the company all loss sustained by the company by reason 
of any of their acts which, like payment of dividends out of 
capital, are ultra vires of the company. 

In conclusion, I desire to say that my opinion on the 
•questions set out in the Questionnaire is as follows : — 

(1) There should be imposed both upon promoters and 
directors of a company the duty of disclosing in a prospectus 
all contracts of which they are cognisant the knowledge 
whereof would be calculated to deter a person from 
subscribing for its shares or debentures. 

(2) That it is undesirable that the Government should 
verify the existence or value of the assets other than cash 
contributed by members to the capital of the company. 

(3) That the share capital offered for public subscription 
should be fully subscribed and be payable in cash, and that 
at least 10 per cent, should be paid on application before^ 
any of the shares are allotted, and that this is the only' 
•condition which the State should require to be performed 

before permitting the issue of the shares. 

(4) That no further extension of the personal liability 
•of the directors and officers of English companies is 
•desirable. 
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CHAPTEE 61 



Short title. 



Construction. 



Liability for 
statements in 
prospectus. 



An Act to amend the Law relating to the Liability of 
Directors and others for Statements in Prospectuses 
and other Documents soliciting applications for Shares 
or Debentures. [18th August 1900.] 

BE it enacted by the Queen's Most Excellent Majesty,, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present ^ 
Parliament assembled, and by the authority of the same, 
as follows: 

1. This Act may be cited as the Directors Liability 
Act, 1900. 

2. This Act shall be construed as one with the Companies 
Acts, 1862 to 1890. 

3. — (1.) Where after the passing of this Act a prospectus ^ 
or notice invites persons to subscribe for shares m or- 
debentures or debenture stock of a company, every person 
who is a director of the company at the time of the issue 
of the prospectus or notice, and every person who having 
authorised such naming of him is named in the prospectus 
or notice as a director of the company or as having agreed 
to become a director of the company either immediately or 
after an interval of time, and every promoter of the com- 
pany, and every person who has authorised the issue of the 
prospectus or notice, shall be liable to pay compensation to- 
all persons who shall subscribe for any shares, debentures, 
or debenture stock on the faith of such prospectus or notice 
for the loss or damage they may have sustained by reason 
of any untrue statement in the prospectus or notice, or in 
any report or memorandum appearing on the face thereof,. 
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or by reference incorporated therein or issued therewith^ 
unless it is proved — 

(a) With respect to every such untrue statement not 
purporting to be made on the authority of an expert, 
or of a public ofl&cial document or statement, that he 
had reasonable ground to believe, and did up to the= 
time of the allotment of the shares, debentures, or 
debenture stock, as the case may be, believe, that the 
statement was true ; and 

(b) With respect to every such untrue statement pur- 
porting to be a statement by or contained in what 
purports to be a copy of or extract from a report or 
valuation of an engineer, valuer, accountant, or other 
expert, that it fairly represented the statement made 
by such engineer, valuer, accountant, or other expert^ 
or was a correct and fair copy of or extract from the 
report or valuation. Provided always, that notwith- 
standing that such untrue statement fairly represented 
the statement made by such engineer, valuer, accountant, 
or other expert, or was a correct and fair copy of an 
extract from the report or valuation, such director, 
person named, promoter, or other person, who authorised 
the issue of the prospectus or notice as aforesaid, shall 
be liable to pay compensation as aforesaid if it be proved 
that he had no reasonable ground to believe that the 
person making the statement, report, or valuation was- 
competent to make it ; and 

(c) With respect to every such untrue statement 
purporting to be a statement made by an ofl&cial 
person or contained in what purports to be a copy 
of or extract from a pubHc ofl&cial document, that it. 
was a correct and fair representation of such statement 
or copy of or extract from such document. 

or unless it is proved that having consented to become a. 
director of the company he withdrew his consent before the 
issue of the prospectus or notice, and that the prospectus 
or notice was issued without his authority or consent, or 
that the prospectus or notice was issued without his 
knowledge or consent, and that on becoming aware of its- 
issue he forthwith gave reasonable public notice that it was. 
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-so issued without his knowledge or consent, or that after 
the issue of such prospectus or notice and before allotment 
thereunder, he, on becoming aware of any untrue statement 
therein, withdrew his consent thereto, and caused reasonable 
public notice of such withdrawal, and of the reason therefor, 
to be given. 

(2.) A promoter in this section means a promoter who 
was a party to the preparation of the prospectus or notice, 
or of the portion thereof containing such untrue statement, 
but shall not include any person by reason of his acting in 
a professional capacity for persons engaged in procuring the 
iormation of the company. 

(3.) Where any company existing at the passing of this 
Act, which has issued shares or debentures, shall be desirous 
of obtaining further capital by subscriptions for shares or 
debentures, and for that purpose shall issue a prospectus 
or notice, no director of such company shall be Hable in 
respect of any statement therein, unless he shall have 
authorised the issue of such prospectus or notice, or have 
adopted or ratified the same. 

(4.) In this section the word ** expert" includes any 

person whose profession gives authority to a statement 

made by him. 

Indemnity 4. Where any such prospectus or notice as aforesaid 

perwln h(M ^ contaius the name of a person as a director of the cdmpany, 

per^^Mrted or as having agreed to become a director thereof, and such 

M a director. p^^gQ^ ii^s not consented to become a director, or has 

withdrawn his consent before the issue of such prospectus 

or notice, and has not authorised or consented to the issue 

thereof, the directors of the company, except any without 

whose knowledge or consent the prospectus or notice was 

issued, and any other person who authorised *the issue of 

such prospectus or notice shall be hable to indemnify the 

person named as a director of the com*pany, or as having 

agreed to become a director thereof as aforesaid, against all 

damages, costs, charges, and expenses to which he may be 

made Uable by reason of his name having been inserted in 

the prospectus or notice, or in defending himself against any 

action or legal proceedings brought against him in respect 

thereof. 
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6. Every person who by reason of his being a director, or Contribution 
named as a, director or as having agreed to become a directors, ^^c. 
director, or of his having authorised the issue of the 
prospectus or notice, has become liable to make any pay- 
ment under the provisions of this Act, shall be entitled to 
recover contribution, as in cases of contract, from any other 
person who, if sued separately, would have been liable to 
make the same payment. 



COMPANIES ACT, 1900. 

Abbangem^int of Sections. 

Incorporation and Objects. 
Section. 
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5. Effect of irregular allotment. 
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13. Extraordinary general meeting. 
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/Section. Mortgages and Charges, 
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BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
"Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : — 

Incorporation and Objects. 

1. — (1.) A certificate of incorporation given by the Conclusive- 
registrar in respect of any association shall be conclusive certificate 
evidence that all the requisitions of the Companies Acts in ration, 
respect of registration and of matters precedent and inci- 
dental thereto have been complied with, and that the 
-association is a company authorised to be registered and 
duly registered under the Companies Acts. 

(2.) A statutory declaration by a solicitor of the High 
Court engaged in the formation of the company or by a 
person named in the articles of association as a director 
or secretary of the company of compliance with all or any 
•of the said requisitions shall be produced to the registrar, 
and the registrar may accept this declaration as sufficient 
evidence of such compliance. 

(3.) The incorporation of a company shall take effect 
from the date of incorporation mentioned in the certificate 
of incorporation. 

(4.) This section appHes to all certificates of incorporation, 
whether given before or after the passing of this Act. 

Appointment and Qualification of Director. 

2. — (1.) A person shall not be capable of being appointed Bestrictions 
^director of a company by the articles of association, and men?o?'^ 
•shall not be named as a director or proposed director of m^tof 
. a company in any prospectus issued by or on behalf of the 
company, unless, before the registration of the articles or 
the publication of the prospectus, as the case may be, he 
has by himself or by his agent authorised in writing — 
(i) signed and filed with the registrar a consent in writing 

to act as such ^rector ; and 
(ii) either signed the memorandum of association for a 
number of shares not less than his qualification (if any), 
or -signed and filed with the registrar a contract in 



director. 
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Qualification 
of director. 



writing to take from the company and pay for his- 
qualification shares (if any). 

(2.) On the application for registration of the memorandum^ 
and articles of association of a company, the applicant shall 
deliver to the registrar a list of the persons who have coii- 
sented to be directors of the company, and if this list, 
contains the name of any person who has not so consented. 
the applicant shall be liable to a fine not exceeding fifty 
pounds. 

(3.) Provided that this section shall not apply to a. 
company registered before the commencement of this Act,, 
or to a company which does not issue any invitation to thfe: 
public to subscribe for its shares, or to a prospectus issued 
by or on behalf of, a company after the expiration of one- 
year from the date at which the company is entitled tO' 
commence business. 

3. — (1.) Without prejudice to the restrictions imposed by 
the last foregoing section, it shall be the duty of every 
director who is by the regulations of the company required 
to hold a specified share qualification, and who is not* 
already qualified, to obtain his qualification within two* 
months after his appointment, or such shorter time as may 
be fixed by the regulations of the company. 

(2.) The ofl&ce of director of a company shall be vacated,, 
if the director does not within two months from the date of 
his appointment, or within such shorter time as may be 
fixed by the regulations of the company, obtain his qualifi- 
cation, or if after the expiration of such period or shorter 
time he ceases at any time to hold his qualification : and. 
a person vacating office under this section shall be incapable 
of being re-appointed director of the company until he has. 
obtained his qualification. 

(3.) If after the expiration of the said period or shorter 
time any unqualified person acts .as director of a. company,, 
he shall be liable to pay to the company the sum of five 
pounds for every day during which he so acts. 
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Allotment. 

4* — (1.) No allotment shall be made of any share capital, 
of a company offered to the public for sabscription, unless. 
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the following conditions have been complied with, 
namely — 

(a) the amount (if any) fixed by the memorandum or 
articles of association and named in the prospectus 
as the minimum subscription upon which the directors 
may proceed to allotment ; or 

(b) if no amount is so fix^d and named, then the whole 
amount of the share capital so offered for subscription, 

has been subscribed, and the sum payable on application 
for the amount so fixed and named, or for the whole amount 
•offered for subscription, has been paid to and received by 
the company. 

(2.) The amount so fixed and named and the whole 
amount aforesaid shall be reckoned exclusively of any 
amount payable otherwise than in cash, and is in this Act 
referred to as the minimum subscription. 

(3.) The amoimt payable on application on each share 
shall not be less than five per cent, of the nominal amount 
of the share. 

(4.) If the conditions aforesaid have not been complied 
with on the expiration of forty days after the first issue of 
ihe prospectus, all money received from applicants for 
shares shall be forthwith repaid to the applicants without 
interest, and, if any such money is not so repaid within 
forty-eight days after the issue of the prospectus, the 
directors of the company shall be jointly and severally liable 
to repay that money with interest at the rate of five per 
centum per annum from the expiration of the forty-eight 
days : Provided that a director shall not be liable if he 
proves that the loss of the money was not due to any 
misconduct or negligence on his part. 

(5.) Any condition requiring or binding any applicant for 
shares to waive compliance with any requirement of this 
-section shall be void. 

(6.) This section, except subsection (3) thereof, shall not 
apply to any allotment of shares subsequent to the first 
allotment of shares offered to the public for subscription. 

5. — (1.) An allotment made by a company to an applicant Effect of 
in contravention of the foregoing provisions of this Act shall a^iio^ent. 
•be voidable at the instance of the applicant within one 

18 
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month after the holding of the stAtutory meeting of tbi& 
company and not later, and shall he so voidable notwith- 
standing that the company is in course of heing wound up. 
(2.) If any director of a company knowingly contrayene& 
or permits or authorises the contravention of any of the 
foregoing provisions of this Act with respect to allotment 
he shall be liable to compensate the company and. th& 
allottee respectively for any loss, damages, or costs which 
the company or the allottee may have sustained or incurred 
thereby: Provided that proceedings to recover such loss, 
damages, or costs shall not be commenced after the 
expiration of two years from the date of the allotment. 

6. — (1.) A company shall not commence any business or 
exercise any borrowing powers unless — 

(a) shares held subject to the payment of the whole^ 
amount thereof in cash have been allotted to an amount, 
not less in the whole than the minimum subscription ; 
and 
{b) every director of the company has paid to the company 
on each of the shares taken or contracted to be taken 
by him, and for which he is liable to pay in cash, a. 
proportion equal to the proportion payable on appli- 
cation and allotment on the shares offered for public 
subscription; and 
(c) there has been filed with the registrar a statutory 
declaration by the secretary or one of the directors, in 
the prescribed form, that the aforesaid conditions have: 
been complied with. 
(2.) The registrar shall, on the filing of this statutory 
declaration^ certify that the company is entitled to com- 
mence business, and that certificate shall be ■ conclusive- 
evidence that the company is so entitled. 

(3.) Any contract made by a company before the date at. 
which it is entitled to commence business shall be pro- 
visional only, and shall not be binding on the company 
until that date, and on that date it shall become binding.. 
. (4.) Nothing in this section shall prevent the simultaneous- 
offer for. subscription of any shares and debentures or the^ 
receipt of ^any application. 

(5.) If any company commences business or exercisi^ 
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borrowing powers in contravention of this, section, every 
person who is responsible for the contravention shall, with- 
out prejudice to any other liabihty, be liable to a fine not 
exceeding fifty pounds for every day during which the 
contraventioti continues. 

(6.) Nothing in this section shall apply to a company 
registered before the commencement of this Act. 

(7.) This section shall not apply to any company where 
there is no invitation to the public to subscribe for its 
shares. 

7. — (1.) Whenever a conapany limited by shares makes Return as to 
any allotment of its shares, the company shall within one 
month thereafter file with the registrar — 

(a) a return of the allotments, stating the number and 
nominal amount of the shares comprised in the allot- 
ment, the names, addresses, and descriptions of the 
allottees, and the amount (if any) paid or due and 
payable on each share ; and 

(b) in the case of shares allotted in whole or in part for 
a consideration other than cash, a contract in writing 
constituting the title of the allottee to such. allotment, 
together with any contract of sale, or for services or 
other consideration in respect of which such allotment 
was made, such contracts being duly stamped, and 
a return stating the number and nominal amount of 
shares so allotted, the extent to which they are to be 
treated as paid up, and the consideration for which 
they have been allotted. 

(2.) If default is made in complying with the require- 
ments of this section, every director, manager, secretary, 
or other officer of the company, who is knowingly a party 
to the default, shall be liable to a fine not exceeding fifty 
pounds for every day during which the default continues. 

8. — (1.) Upon any offer of shares to the pubUo for sub- Commis- 
scription, it shall be lawful for a company to pay a discounts, 
commission to any person in consideration of his sub- 
scribing or agreeing to subscribe, whether absolutely or 
conditionally, for any shares in the company, or procuring 
or agreeing to procure subscriptions, whether absolute or 
conditional, for any shares in the company, if the paymen 
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of the commission and the amount or rate per cent, of the 
commission paid or agreed to he paid are respectively 
authorised by the articles of association and disclosed in 
the prospectus, and the commission paid or agreed to be 
paid does not exceed the amount or rate so authorised. 

(2.) Save as aforesaid no company shall apply any of its 
shares or capital money either directly or indirectly in 
payment of any commission, discount, or allowance, to any 
person in consideration of his subscribing or agreeing to 
subscribe, whether absolutely or conditionally, for any 
shares of the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, for any shares 
in the company, whether the shares or money be so applied 
by being added to the purchase money of any property 
acquired by the company or to the contract price of any 
work to be executed for the company, or the money be paid 
out of the nominal purchase money or contract price, or 
otherwise. 

(3.) But nothing in this section shall affect the power of 
any company to pay such brokerage as it has heretofore 
been lawful for a company to pay. 

Prosjpecttis. 

9, — (1.) Every prospectus issued by or on behalf of a 
company or in relation to any intended company shall be 
dated, and that date shall, unless the contrary be proved, 
be taken as the date of publication of the prospectus. 

(2.) A copy of every such prospectus shall be signed by 
every person who is named therein as a director or proposed 
director of the company, or by his agent authorised in 
writing, and shall be filed with the registrar on or before 
the date of its publication. 

(3.) The registrar shall not register any prospectus unless 
it is so dated and signed. No prospectus shall be issued 
until so filed for registration, and every prospectus shall 
state on the face of it that it has been so filed. 

10. — (1.) Every prospectus issued by or on behalf of a 
company, or by or on behalf of any person who is or has 
been engaged or interested in the formation of the company, 
must state — 
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(a) the contents of the memorandum of association, with 
the names, descriptions, and addresses of the signa- 
tories, and the number of shares subscribed for by 
them respectively; and the number of founders or 
management shares, if any, and the nature and extent 
of the interest of the holders in the property and profits 
of the company ; and 

(6) the number of shares, if any, fixed by the articles of 
association as the qualification of a director, and any 
provision in the articles of association as to the 
remuneration of the directors ; and 

(c) the names, descriptions, and addresses of the directors 
or proposed directors ; and 

(d) the minimum subscription on which the directors may 
proceed to allotment, and the amount payable on appli- 
cation and allotment on each share ; and in the case of 
a second or subsequent offer of shares, the amount 
offered for subscription on each previous allotment, and 
the amount actually allotted ; and the amount, if any, 
paid on such shares ; and 

(e) the number and amount of shares and debentures 
issued, or agreed to be issued, as fully or partly paid 
up otherwise than in cash, and in the latter case the 
extent to which they are so paid up, and in either case 
the consideration for which such shares or debentures 
have been issued or are proposed or intended to be 
issued; and 

(J) the names and addresses of the vendors of any 
property purchased or acquired by the company, or 
proposed so to be purchased or acquired, which is to 
be paid for wholly or partly out of the proceeds of the 
issue offered for subscription by the prospectus, or the 
purchase or acquisition of which has not been completed 
at the date of publication of the prospectus, and the 
amount payable in cash, shares, or debentures, to the 
vendor* and where there is more than one separate 
vendor, or the company is a sub-purchaser, the amount 
so payable to each vendor ; and 

(g) the amount (if any) paid or. payable as purchase 
money in cash, shares, or debentures, of any such 
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' property as aforesaid, specifying the amount payable 

for goodwill ; and 
. {h) the amount (if any) paid or payable as commission for 
subscribing or agreeing to subscribe, or procuring or 
agreeing to procure subscriptipns, for any shares in the 
company, or the rate of any such commission ; and 

(t) the amount or estimated amount of preliminary 
expenses ; and 

(y) the amount paid or intended to be paid to any 
promoter and the consideration for any such payment ; 
and 

(k) the dates of and parties to every material contract, 
and a reasonable time and place at which any material 
contract or a copy thereof may be inspected : Provided 
that this requirement shall not apply to a contract 
entered into in the ordinary course of the business 
carried on or intended to be carried on by the com- 
pany, or to any contract entered into more than three 
years before the date of publication of the prospectus ; 
and 

(Z) the names and addresses of the auditors (if any) of the 
company; and 

{m) full particulars of the nature and extent of the 
interest (if any) of every director in the promotion of 
or in the property proposed to be acquired by the 
company, with a statement of all sums paid or agreed 
to be paid to him in cash or shares by any person 
either to qualify him as a director or otherwise for 
services rendered by him in connection with the 
formation of the company. 

(2.) For the purposes of this section every person shall 
be deemed to be a vendor who has entered into any 
contract, absolute or conditional, for the sale or purchase, 
or for any option of purchase, of any property to be acquired 
by the company, in any case where — 

(a) the purchase money is not fully paid at the date of 
pubHcation of the prospectus ; or 

(b) the purchase money is to be paid or satisfied wholly 
or in part out of the proceeds of the issue offered for 
subscription by the prospectus ; or 
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'(d):the contaract depends for its validity or fulfilment on 
the result of such issue. 
.'(3.) Where any of the property to be acquired by the 
company is to be taken on lease, this section shall apply as 
il the expression "vendor** included the lessor, and the 
expression "purchase money" included the consideration 
for the lease, and the expression " sub-purchaser " included 
4 Elub-lessee. 

(4.) This section shall not apply to a circular or notice 
inviting existing members or debenture holders of a coin^ 
pigmy to subscribe for further shares or debentures, but; 
subject as aforesaid, this section shall apply to any prospeckis 
whether issued on or with reference to the formation of a 
<5ompany or subsequently : Provided that — 
: (a) the requirements as to the memorandum of associa- 
tion, and the qualification, remuneration, and interest 
of directors, the names, descriptions, and addresses of 
directors or proposed directors, and the amount or 
estimated amount of preliminary expenses, shall not 
apply in the case of a prospectus published more than 
one year after the date at which the company rs entitled 
to commence business ; and 
(b) in the case of a prospectus published more than one 
year after the date at which the company is entitled to 
commence business, the obligation to disclose all mate- 
rial contracts shall be limited to a period of two years 
immediately preceding the publication of the pro- 
spectus. 
(5.) Any condition requiring or binding any applicant for 
«hare8 or debentures to waive compliance with any require- 
ment of this section, or purporting to affect him with notice 
■of any contract, document, or matter not specifically referred 
to in the prospectus, shall be void. 

(6.) Where any such prospectus as is mentioned in this 
section is published as a newspaper advertisement, it shall 
not be necessary to specify the contents of the memorandum 
•of association or the signatories thereto, and the number of 
shares subscribed for by them. 

(7.) In the event of non-compliance with any of the 
requirements of this section, a director or other person 
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responsible, for the prospectus shall not incur any liability 
by reason of the non-compliance, if he proves that — 

(a) as regards any matter not disclosed, he was not^ 
cognisant thereof; or 

(b) the non-compliance arose from an honest mistake of 
fact on his part. 

Provided that in the event of non-compliance with the* 
requirements contained in paragraph (m) of sub-section (1)' 
of this section no director or other person shall incur any 
liabihty in respect of such non-compliance unless it be- 
proved that he had knowledge of the matters not disclosed. 

(8.) Nothing in this section shall limit or diminish any 
liability which any person may incur under the general law 
apart from this section. 

11. A company shall not prior to the statutory meeting 
vary the terms of a contract referred to in the prospectus^ 
except subject to the approval of the statutory meeting. 



First 
statutory 
meeting of 
company. 



Statutory Meeting, 

12. — (1.) Every company limited by shares and registered 
after the commencement of this ^ct shall, within a period 
of not less than one month nor more than three months 
from the date at which the company is entitled to commence- 
business, hold a general meeting of the members of the- 
company, which shall be called the stat^itory meeting. 

(2.) The directors shall, at least seven days before the 
day on which the meeting is held, forward to every member- 
of the company a report certified by not less than two 
directors of the company, or, where there are less than two^ 
directors, by the sole director and manager, stating : — 

(a) the total number of shares allotted, distinguishing: 
' shares allotted as fully or partly paid up otherwise 

than in cash, and stating in the case of shares partly 
paid up the extent to which they are so paid up, and in 
either case the consideration for which they have been 
allotted ; 

(b) the total amount of cash received by the company in. 
respect of such shares, distinguished as aforesaid ; 

(c) an abstract of the receipts and payments of tha 
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company on capital account to the date of the reports 
and an account or estimate of the preliminary expenses- 
of the company ; 

{d) the names, addresses, and descriptions of the directors, 
auditors (if any), manager (if any), and secretary of th& 
company; and 

(e) the particulars of any contract, the modification of 
which is to he submitted to the meeting for its approval, 
together with the particulars of the modification or 
proposed modification. 

(3.) The report shall, so far as it relates to the sharea 
allotted by the company, and to the cash received in respect 
of such shares, and to the receipts and payments of the 
company on capital account, be certified as correct by the 
auditors, if any, of the company. 

(4.) The directors shall cause a copy of the report, certified 
as by this section required, to be filed with the registrar 
forthwith after the sending thereof to the members of the 
company. 

(5.) The directors shall cause a list showing the names,, 
descriptions, and addresses of the members of the company, 
and the number of shares held by them respectively, ta 
be produced at the commencement of the meeting, and to 
remain open and accessible to any member of the company 
during the continuance of the meeting. 

(6.) The members of the company present at the meeting 
shall be at liberty to discuss any matter relating to the 
formation of the company, or arising out of the repprt,. 
whether previous notice has been given or not, but no 
resolution of which notice has not been given in accordance 
with the articles of association may be passed. 

(7.) The meeting may adjourn from time to time, and at 
any such adjourned meeting any resolution of which notice 
has been given in accordance with the articles of association, 
either before or subsequently to the former meeting, may be 
passed, and the adjourned meeting shall have the same 
powers as an original meeting. 

(8.) If default is made in filing such report as aforesaid or 
in holding the statutory meeting, then, at the expiration of 
fourteen days after the last day on which the meeting ought 
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to have been held, any shareholder may petition the Court 
for the winding up of the company, and upon the hearing of 
the petition the Court may either direct that the company 
be wound up, or give directions for the report being filed or 
a meeting being held, or make such other order as may be 
just, and may order that the costs of the petition be paid 
by any persons who in the opinion of the Court are respon- 
sible for the default. 
SSn^ 13. — (1.) Notwithstanding anything in any regulations of 

«®J=»®^ a company, the directors of a company shall, on the requisi- 

tion of the holders of not less than one-tenth of the issued 
capital of the company upon which all calls or other sums 
then due have been paid, forthwith proceed to convene an 
extraordinary general meeting of the company. 

(2.) The requisition must state the objects of the meeting, 
and must be signed by the requisitionists and deposited ' at 
the office of the company, and may consist of several docu- 
ments in like form each signed by one or more requisi- 
tionists. 

(3.) If the directors of the company do not proceed to 
cause a meeting to be held within twenty-one days from the 
date of the requisition being so deposited, the requisitionists, 
or a majority of them in value, may themselves convene the 
meeting, but any meeting so convened shall not be held 
after three months from the date of such deposit. 

(4.) If at any such meeting a resolution requiring con- 
firmation at another meeting is passed, the directors shall 
forthwith convene a further extraordinary general meeting 
for the purpose of considering the resolution and, if thought 
fit, of confirming it as a special resolution ; and, if the 
directors do not convene the meeting within seven days 
from the date of the passing of the first resolution, the 
requisitionists, or a majority of them in value, may them- 
selves convene the meeting. 

(5.) Any meeting convened under this section by the 
requisitionists shall be convened in the same manner, as 
nearly as possible, as that in which meetings are to be 
convened by directors. 
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Mortgages and Charges. 

14. — (1.) Every mortgage or charge created by a company S^J^toSi 
after the commencement of this Act and being either — ' *»* oharges. 
(a) a mortgage or charge for the purpose of securing any 

issue of debentures ; or 
{h) a mortgage or charge on uncalled capital of the 

company; or 

(c) a mortgage or charge created or evidenced by an 
instrument which, if executed by an individual, would 
require registration as a bill of sale ; or 

(d) a floating charge on the undertaking or property of 
the company, 

«hall, so far as any security on the company's property or 
xmdertaking is thereby conferred, be void against the 
liquidator and any creditor of the company, unless filed 
with the registrar for registration in manner required by 
this Act within twenty-one days after the date of its 
creation, but without prejudice to any contract or obligation 
for repayment of the money thereby secured. 

(2.) Where the mortgage or charge comprises property 
outside the United Kingdom, it shall, so far as that property 
is concerned, be sufficient compliance with the requirements 
of this section, if a deed purporting to specifically charge 
such property be registered notwithstanding that further 
proceedings may be necessary to make such mortgage or 
charge valid or effectual according to the law of the country 
in which such property is situate. 

(3.) The registrar shall keep, with respect to each 
oompany, a register in the prescribed form of all such 
mortgages and charges created by the company after the 
•commencement of this Act, and requiring registration under 
-this section, and shaD, on payment of the prescribed fee, 
•enter in the register, with respect to every such mortgage 
or charge, the date of creation, the amount secured by it, 
«hort particulars of the property mortgaged or charged, and 
the names of the mortgagees or persons entitled to the 
•charge. 

(4.) Provided that where a series of debentures contain- 
ing any charge to the benefit of which the debenture holders 
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of that series are entitled pari passu is created by a 
company, it shall be sufficient to enter on the register — 
(a) the total amount secured by the whole series ; and 
{b) the dates of the resolutions creating the series and of 
the covering deed, if any, by which the security is 
created or defined ; and 

(c) a general description of the property charged ; and 

(d) the names of the trustees, if any, for the debenture 
holders. 

(5.) Where more than one issue is made of debentures in 
the same series, the company may require the registrar to- 
enter on the register the date and amount of any particular 
issue, but an omission to do this shall not affect the validity^ 
of the debentures issued. 

(6.) The registrar shall give a certificate under his hand 
of the registration of any mortgage or charge registered in 
pursuance of this section, stating the amount thereby 
secured (which certificate shall be conclusive evidence that 
the requirements of this section as to registration have been 
complied with), and the company shall cause a copy of the 
certificate so given to be endorsed on every debenture or 
certificate of debenture stock which is issued by the 
company, and the payment of which is secured by the 
mortgage or charge so registered. 

(7.) It shall be the duty of the company to register every 
mortgage or charge created by the company and requiring 
registration under this section, and for that purpose to 
supply the registrar with the particulars required for 
registration ; but any such mortgage or charge may be 
registered on the application of any person interested 
therein. 

(8.) The register kept, in pursuance of this section, of the 
mortgages and charges of each company shall be open to 
inspection by any person on payment of the prescribed fee,, 
not exceeding one shilling for each inspection. 

(9.) Every company shall cause a copy of every 
instrument creating any mortgage or charge requiring 
registration under this section, to be kept at the registered 
of&ce of the company, and to be open to inspection by the 
members and creditors of the company on payment of such 
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fee, not exceeding one shilling for each inspection, as may 
be fixed by the regulations of the company. Provided that 
in the case of a series of uniform debentures a copy of one 
such debenture shall be sufficient. 

15. A judge of the High Court, on being satisfied that the BeotiHoation 
omission to register a mortgage or charge within the time 
required by this Act, or the omission or misstatement of 

any particular with respect to any such mortgage or charge, 
was accidental, or due to inadvertence or to some other 
sufficient cause, or is not of a nature to prejudice the 
position of creditors or shareholders of the company, or that 
on other grounds it is just and equitable to grant relief, may, 
on the application of the company or any person interested, 
And on such terms and conditions as seem to the judge just 
imd expedient, order that the time for registration be 
extended, or, as the case may be, that the omission or 
misstatement be rectified. 

16. The registrar may, on evidence being given to his Si^Swtion, 
satisfaction that the debt for which any registered mortgage 

or charge was given has been paid or satisfied, order that a 
memorandum of satisfaction be entered on the register, and 
shall if required furnish the company with a copy thereof. 

17. The registrar shall keep a chronological index, in the J^risteSrs of 
prescribed form and with the prescribed particulars, to the mortaagee 
mortgages or charges registered under this Act. 

18. If any company makes default in complying with the Penalties, 
requirements of this Act as to the registration of any 
mortgage or charge created by the company, the company 

and every director, manager, and other officer of the 
company, who knowingly, and wilfully authorised or 
permitted such default shall, without prejudice to any other 
liability, be liable on summary conviction to a fine not 
exceeding one hundred pounds; and if any person 
knowingly and wilfully authorises or permits the delivery of 
any debenture or certificate of debenture stock required by 
this Act to be registered, without a copy of the certificate of 
the registrar being endorsed upon it, he shall, without 
prejudice to any other liability, be liable on summary 
conviction to a fine not exceeding one hundred pounds. 
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Annual Summary. 

19i — (1.) The summary mentioned in section twenty-six 
of the Companies Act, 1862, shall he so framed as to 
distingnish between the shares issued for cash and the 
shares issued otherwise than for cash or only partly for 
cash, and shall,'in addition to the particulars required by 
that section to be specified, also specify — 

(a) the total amount of debt due from the company in 
respect of all mortgages and charged which require 
registration under this Act, or which would require- 
such registration if created after the commencement of 
this Act; and 

(b) the names and addresses of the persons who are the 
directors of the company at the date of the summary. 

(2.) Thb list and summary mentioned in the said section 
twenty-six must be signed by the manager or by the 
secretary of the company. 

20. Sections forty-five and forty-six of the Companies. 
Act, 1862, shall apply to companies having a capital 
divided into shares, and the words '' and not having a. 
capital divided into shares " in those sections shall be 
repealed. 

. Audit. 

21. — (1.) Every company shall at each annual general* 
meeting appoint an auditor or auditors to hold office unt^ 
the next annual general meeting. 

(2.) If an appointment of auditor is not made at ai^ 
annual general meeting, the Board of Trade may, on the 
application of any member of the company, appoint an 
auditor of the company for the current year, and fix the 
remuneration to be paid to him by the company for his 
services. 

(3.) A director or officer of the company shall not be 
capable of being appointed auditor of the company. 

(4.) The first auditors of the company may be appointed 
by the directors before the statutory meeting, and if so 
appointed shall hold office until the first annual general 
meeting, unless previously removed by a resolution of the 



( 287 ) 

shaoreholders in general meeting, in which case the share- 
holders at such meeting may appoint auditors. 

(5.) The directors of a company may fill any casual 
vacancy in the office of auditor, but while any such vacaiicy 
continues the surviving or continuing auditor or auditors, if 
any, may act. 

22. The remuneration of the auditors of a company shall Bemuneration 
be fixed by the company in general meeting, except that the ^ *" ***"' 
remuneration of any auditors appointed before the statutory 

meeting or to fill any casual vacancy, may be fixed by the 
directors. 

23. Every auditor of a company shall have a right of Bights and 
access at all times to the books and accounts and vouchers auditors, 
of the company, and shall be entitled to require from the 
directors and officers of the company such information and 
explanation as may be necessary for the performance of the 

duties of the auditors, and the auditors shall sign a 
certificate at the foot of the balance sheet stating whether 
or not all their requirements as auditors have been complied 
with, and shall make a report to the shareholders on the 
accounts examined by them, and on every balance sheet 
laid before the company in general meeting during their 
tenure of office; and in every such report shall state 
whether, in their opinion, the balance sheet referred to in 
the report is properly drawn up so as to exhibit a true and 
correct view of the state of the company's affairs as shown 
by the books of the company ; and such report shall be read 
before the company in general meeting. 



Winding up, 

24. The provisions of section two of the Joint Stock 0/*^^*^^°** 
Companies Arrangement Act, 1870, shall apply not only as Jict. c. 104. 
between the company and the creditors, or any class thereof, 

* but as between the company and the members, or any class 
thereof. 

25. In a voluntary winding up an application under section ^^^^^^ 
one hundred and thirty-eight of the Companies Act, 1862, J^J^®^^- 
may be made by any creditor of the Company. appUcations. 
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Defunct Companies, 

Amendment 26. — (1.) Where a Company is being wound up and the 

striking names registrar has reasonable cause to believe that no liquidator 

Companies off ifl acting, or that the affairs of the company are fully wound 

regis r. ^^^ ^^^ ^^^ retums required to be made by the liquidator 

have not been made for a period of six consecutive months 

after notice by the registrar demanding the returns has been 

sent by post to the registered address of the company, or to 

the liquidator at his last known place of business, the pro- 

^ Vict, c 19. visions of section seven of the Companies Act, 1880, shall 

apply in like manner as if the registrar had not within one 

month after sending the second letter therein mentioned 

received any answer thereto. 

(2.) In subsection five of the said section seven, after the 
words ** or member," in each place where they occur, shall 
be inserted the words ** or creditor,*' and in the same sub- 
section, after the word " operation," the words " or other- 
wise" shall be substituted for the word **and." 



Provisions as 
to companies 
limited by 
^guarantee. 



Companies limited by Guarantee, 

27. — (1.) A company limited by guarantee shall not be 
capable of having a capital divided into shares, unless the 
memorandum of association so provides, and specifies the 
amount of its capital (subject to increase or reduction in 
accordance with the Companies Acts) and the number of 
shares into which the capital is divided. 

(2.) Every provision in any memorandum or articles of 
association or resolution of a company (whether limited by 
guarantee or otherwise) purporting to divide the undertaking 
of the company into shares or interests shall for the purposes 
of this section be treated as a provision for a capital divided 
into shares, notwithstanding that the nominal amount or 
number of the shares or interests is not specified thereby. 

(3.) In the case of a company hmited by guarantee and 
not having a capital divided into shares, every provision in the 
memorandum or articles of association or in any resolution 
oi the company purporting to give any person a right to 
participate in the divisible profits of the company otherwise 
than as a member shall be void. 
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(4.) This section shall apply only to companies registered 
after the commencement of this Act. 

False Statements, 

28. If any person in any return, report, certificate, balance Penalty for 
sheet, or other document, required by or for the purposes of ment. 
this Act, wilfully makes a statement false in any material 
particular, knowing it to be false, he shall be guilty of a 
misdemeanor, and shall be liable on conviction on indict- 
ment to imprisonment for a term not exceeding two years, 

with or without hard labour, and on summary conviction to 
imprisonment for a term not exceeding four months, with or 
without hard labour, and in either case to a fine in lieu 
of or in addition to such imprisonment as aforesaid: 
Provided that the fine imposed on summary conviction 
shall not exceed one himdred pounds. 

Conversvyii of Stock into Shares. 

29. Every company limited by shares, and which has in ^t^gJYnio'* °^ 
pursuance of the Companies Act, 1862, converted any portion Is&le'viob 
of its shares into stock, may so far modify the conditions in c- 89. 

its memorandum of association, if authorised to do so by its 
articles as originally framed or as altered by special resolu- 
tion in manner provided in the Companies Act, 1862, as to 
reconvert such stock into paid-up shares of any denomi- 
nation. 

SupplevientaL 

In this Act, unless the context otherwise requires, — Definitions. 

The expression ** Companies Acts '* means the Com- 
panies Act, 1862, and the Acts amending the same ; 

The expression " company " means a company regis- 
tered under the Companies Acts ; 

The expression *' director *' includes any person occupy- 
ing the position of director, by whatever name called; 

The expression "registered" means registered under 
the Companies Acts ; 

The expression "prescribed" means prescribed by the 
Board of Trade ; 

19 
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ment. 



Short title. 



The expression "prospectus" means any prospectus, 
notice, circular, advertisement, or other invitation, 
offering to the public for subscription or purchase 
any shares or debentures of a company ; 

The expression ** debenture" includes debenture stock; 

Other expressions have the same meanings as in the 
Companies Act, 1862. 

31. This Act shall, except as otherwise expressed, apply 
to every company, whether formed before or after the com- 
mencement of this Act. 

32. The Companies (Winding-up) Act, 1890, and this Act, 
shall have effect as part of the Companies Act, 1862 ; but 
nothing in this section shall be construed as extending the 
Companies (Winding-up) Act, 1890, to Scotland or Ireland. 

33. — (1.) Section twenty-five of the Companies Act, 1867, 
and the other enactments mentioned in the schedule to this 
Act, to the extent specified in the third column of that 
schedule, are hereby repealed. 

(2.) No proceedings under section twenty-five of the 
Companies Act, 1867, shall be commenced after the com- 
mencement of this Act. 

34. This Act shall apply to Scotland, subject to the 
following provisions and modifications : — 

(1.) ** Solicitor of the High Court " shall mean enrolled 
law agent ; 

(2.) The provisions of this Act with respect to the regis- 
tration of mortgages and charges shall not apply to 
companies registered in Scotland ; 

(3.) All prosecutions for offences or fines shall be at the 
instance of the Lord Advocate or a procurator fiscal as 
the Lord Advocate may direct. 

35. This Act shall, except as otherwise expressed, come 
into operation on the first day of January one thousand nine 
hundred and one. 

36. This Act may be cited as the Companies Act, 1900, 
and may be cited with the Companies Acts, 1862 to 1898. 
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SCHEDULE. 

EhACTMENTS BEPEAI.ED. 



Section SS. 



Session and 
Chapter. 


Short Title. 


Extent of Repeal. 


25 & 26 Vict, 
c. 89. 

30 & 31 Vict. 
0. 131. 


The Companies 
Act, 1862. 

The Companies 
Act, 1867. 


Section eighteen, from "A certificate" 
to the end of the section. 

In sections forty-five and forty-six, 
the words " and not having a 
capital divided into shares." 

Section one hundred and ninety-two. 

Sections twenty-five, thirty-eight and 
thirty-nine. 



The Chairman : Nous remercions beaucoup Mr. Hamil- 
lion de son travail. 

Selon Tordre du jour, les travaux qui suivent sont de 
M. Corbiau, de M. Schimneister et ensuite celui du 
Prince Cassano. 

M. Jean Corbiau (Professor in the University of 
Louvain) read the following paper on the same subject : — 

Sous le coup des dures IcQons de I'experience, le monde 
•des affaires, celui du Droit et le grand public paraissent 
aujourd'hui unanimes pour reoonnaltre que notre legislation 
positive en matifere de constitution de societ^s anonjones, 
vieille de trente ans d^ja, ne r^pond plus aux necessit^s 
•de rheure presente, et qu*il serait urgent d'en combler les 
lacunes et d'en corriger les imperfections. 

Hares sont ceux qui persistent encore a soutenir que 
Toeuvre legislative beige de 1873, modifiee et compl^tee par 
celle de 1886, serait parvenue k prot^ger suffisamment et 
Jes actionnaires et les tiers contre les pi6ges des entreprises 
incorrectes ou les dangers de la fievre de speculation. 

Mais si Ton se met assez f acilement d*accord pour avouer 
I'existence evidente du mal, les divergences surgissent, nom- 
breuses autant que vives, sur la determination du remede k 
y apporter. Les uns, dans un bel 61an d*indignation 
j?lus sincfere que prudent, r^clament des mesures de rigueur. 
Les autres, tout en avouant que quelque chose est a faire, 
paraltraient assez facilement disposes a trouver excessives 
toutes les r^formes propos^es. 
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C'est a mettre un peu d'ordre et a poser quelques jalons- 
de discussion dans le chaos des controverses que souleve ce 
problfeme complexe et d61icat, que nous allons consacrer le 
present rapport. 

II est un principe primordial qui, a notre avis, doit dominer 
et eclairer le d6bat : c'est la necessity d'opposer une digue 
efficace aux manoeuvres de la mauvaise foi comme aux 
entralnements irr^fl^chis, sans apporter d'autre part 
d'entraves k la naissance des initiatives louables et au 
d6veloppement des affaires correctes. Empfecher le mal 
social qu'entralnent derriere eux la fraude et Tagiotage, 
tout en ^vitant de tarir du m^me coup les sources de- 
prosp6rite que fait jaillir Tesprit d'entreprise et qu'utili- 
sent pour le bien general les operations honnfetes ; telle est 
ridee maltresse qui, sous peine de faire oeuvre plus nuisible 
qu'utile, doit guider tout travail d' amelioration a cette parties 
de notre legislation commerciale. 

La mesure preventive de Tautorisation gouveriiementale,. 
a laquelle s'6taient ralliees la plupart des legislations du 
commencement du siecle dernier, comme k une sorte de 
panacee qui devrait suffire k emp^cher tous les abus, a trop' 
decju les esperances que Ton avait mises en elle pour qu*il 
soit necessaire de s*y arr^ter : condamnee par une expe* 
rience generale, elle a ete partout abandonnee, et nul ne 
s'aviserait de chercher a y retrouver, pour refrener les ecarts 
de notre brillant essor economique actuel, la barrifere qu'elle 
a ete impuissante a opposer a ceux du modeste et primitif . 
commerce de 1808. 

C'est k la liberte — levier modeme de toutes les ^andes. 
choses — ^mais a la liberte reglementee, que notre legislateur 
de 1873-1886 avait cru pouvoir confier la solution du pro- 
blfeme. II n'y a reussi qu'en partie: ce n'est pas un motif. 
suflBsant pour abandonner I'instrument dont if s'est servi. 
Ce n'est pas parceque Ton n'a pas su en la matiere tirer 
immediatement et du premier coup, de ce principe vivifiant 
de notre societe contemporaine, tout le profit qu'il etait 
susceptible de produire, qu'il faille se resoudre k le con- 
siderer comme impuissant ou insuflBsant. Nous n*hesitons 
pas a le dire ; c'est a lui qu'il faut recourir encore, mais en 
s'attachant cette fois k lui faire realiser tout le bien qu'il 
pent donner. Inferieure k la lance mythologique, dont la 
vertu se bomait, a guerir les blessures faites par elle, la 
liberte doit pouvoir elle-mfeme prevenir et emp6cher ses- 
ecarts. 
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Les abus signal^s en mati^re de constitution de soci6t6s 
lanonynaes se rapportent k deux phases bien distinctes. Les 
uns se produisent lors de la constitution m6me, au.cours des 
operations et n^gociations pr^liminaires ou concomitantes a 
•celle-ci ; les autres ne se font jour qu'apres, a Toccasion et 
en cours des ventes par lesquelles les souscripteurs k la 
constitution, r^unis en syndicat d*6mission, s'efforcent 
•d'ecouler dans le public tout ou partie des titres que leur 
a attribues Tacte constitutif. 

II importe d*examiner s^parement les points qui se 
rapportent a chacune de ces deux p^riodes. 

Actuellement nous n'avons, en Belgique, de dispositions 
•€t de garanties 16gales que pour la premifere phase. 

Les unes visent le fond ; les autres, la forme. 

Comme conditions de fond, la loi de 1873-1886 (Art. 29) 
impose k la constitution de toute societe anonyme que 
•celle-ci compte sept associ6s au moins, que son capital 
soit souscrit int^gjralement et que chacune des actions dont 
il se compose soit lib^r^e d'un dixifeme au moins de son 
montant, soit en esp^ces, soit en apport en nature, le tout 
sous la sanction, en cas de violation des prescriptions 
l^gales, de la responsabilit^ personnelle et solidaire des 
fondateurs (Art. 34). 

Ce n*est pas, pensons-nous, relativement a ces trois con 
•ditions fondamentales, que notre legislation existante appelle 
"de bien grandes modifications. 

La condition des sept associ^s, si elle ne se justifie pai 
^ucune raison bien plausible et si de ce chef elle a &t& 
critiquee, ne donne en fait lieu k aucun inconvenient. 

De son c6te, Tobligation de souscription int6grale ne 
peut que paraltre excellente, et si la loi, pour cette sou- 
scription, met sur le mfeme pied et admet indifferemment 
les mises en numeraire et les apports en nature, ce n'est 
Ik qu'une satisfaction donn^e aux exigences du commerce 
modeme, en m6me temps, d'ailleurs, que Tapplication 
n^cessaire et logique de ce principe de droit commun que 
Ton peut apporter en societe les mises les plus diverses, du 
moment qu'elles constituent un bien appreciable en argent 
<Art. 1833, § 2, Code Civ.). 

Enfin, la condition de liberation initiale d'une quotite du 
montant de chaque action — ^juste milieu entre Tobligation 
•excessive de liberation totale immediate et la latitude 
^xageree de souscrire sans aucun debours concomitant — 
n'a gu^re souleve de critiques serieuses. 
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La faculty que I'Article 29 laisse aux souscripteurs de 
faire ce versement partiel initial en nature aussi bien qu'en 
numeraire n'est, en effet, que Tapplication du principe, con- 
sacre k Talin^a precedent, d'assimilation complete des deux 
especes d'apports. 

D'autre part, une disposition analogue k celle de la loi 
fran^aise du 1®' Aoiit, 1893 (Art. 2), exigeant que les actions, 
representatives d'apports en nature soient int^gralement 
liberies au moment mfeme de la constitution, apparalt 
aussi draconienne qu*inutile, la question de liberation par- 
tielle ou int^grale des actions 6tant absolument etrangfere 
aux abus contre lesquels se dresse la lev6e de boucliers 
actuelle. L'on pent mfeme affirmer que c'est pr^cis^ment 
sur les titres d*actions entiferement liberees, parceque cette 
liberation totale est la condition sine qvd non de leur creation 
ou de leur transformation en titres au porteur, que s'est 
produite surtout, pour ne pas dire exclusivement, la fifevre 
de speculation et d'agiotage dont a tant souflfert le public. 

La faculte laiss^e aux auteurs du versement initial de 
remettre leurs fonds entre les mains des agents sociaux 
librement choisis par eux, n'a donne lieu non plus, en 
Belgique du moins, a aucun abus vraiment general et 
s6rieux. Exiger, comme le fait notamment le l^gislateur 
italien, et comme le propose le recent projet de la Com- 
mission extraparlementaire fran9aise, le dep6t provisoire de 
ces sommes dans un etablissement financifer d^signe par la 
loi, aux fins d'etre soit remises aux administrateurs en cas 
de constitution definitive, soit restitutes aux souscripteurs 
en cas d'abandon du projet, serait, d'une part, n'opposer aux 
fraudes eventuelles de la constitution qu'une barrifere bien 
fragile et bien aisee k toumer, et d'autre part soumettre, en 
cas de non- constitution, les souscripteurs desireux de retirer 
leurs fonds a toutes les difficultes qu'entralnerait pour eux, 
vis-i-vis de la banque d^positaire des sommes, la preuve de 
ce fait negatif. 

La condition de versement initial, telle qu'elle se trouve 
organis^e par notre legislation acjuelle, ne nous semble done 
appeler aucune r^forme vraiment urgente ou mfeme simple^ 
ment opportune. Tout au plus dans cet ordre d'idees. 
pourrait-on, pour faire quelque oeuvre utile et efficace au 
point de vue des dangers de Tagiotage, porter la quotite de 
1/10 actuellement exigee au chiSre de 20 ou 26 per cent., et 
au point de vue des fraudes et des pi^ges des versements 
fictifs, elargir et accentuer la port^e des penalit^s edict^ea 
contre ces manoeuvres par nos Articles 132 et 134. 
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Mais si les conditions et garanties intrinsfeques ou de 
fond impos6es par la loi beige en matiftre de constitution 
de soci6t6s anonymes, en remplacement de Tantique auto- 
risation gouvernementale supprim^e, apparaissent ainsi a la 
rigueur suffisantes, il n*en est pas de mfeme des conditions 
extrinsfeques ou de forme, par lesquelles la mfeme loi a 
cherch6 a assurer la realisation et k effectuer la constatation 
de ces prescriptions fondamentales. 

Ces conditions sont au nombre de deux seulement. 

La loi exige simplement (Ail;. 4, 9 et 29, dernier §) la 
redaction et la publication in extenso, dans les annexes du 
Moniteur, d*un acte authentique de constitution "consta- 
tant*' Texistence des trois conditions de fond susvis^es, 
mais ou, d-aprfes Tinterpr^tation unanimement donn^e k ce 
terme de la disposition legale, le notaire instrumentant n*est 
pas tenu de verifier la r6alit6 des constatations qu'il relate, 
son role pouvant se bomer a rapporter simplement les 
affirmations que lui font a cet egard les parties. 

On comprend si, dans ces conditions, les contractants 
ont certaines facilit6s d'^luder les prescriptions 16gales et 
de ne donner k I'acte que les apparences ext^rieures de la 
regularity. Certes, quant a la condition du chiffre minimum 
de sept associ6s, la fraude apparalt sinon difficile, du moins 
sans grande importance pratique. Mais eu egard k la souscrip- 
tion int^grale du capital, et surtout en ce qui conceme le 
versement initial du dixifeme, que de moyens de dissimuler, 
sous des dehors corrects, une situation absolument ill^gale ! 
Nous citerons notamment, pour ne parler que des fraudes 
les plus usuelles et les plus aisees en matifere de versements, 
les multiples combinaisons, correctes ou incorrectes suivant 
les 6as, auxquelles peuvent donner lieu les versements par 
compensation et par voie de passations d'^critures en compte- 
courant. 

Et que si, consciemment ou non, les parties profitent de 
la cr^dulite de Tofficier ministeriel ou de son ignorance des 
details des operations et conventions preiiminaires intervenues 
entr'elles, pour lui faire acter des affirmations contraires 
k la r^alite, les tiers l^s^s par les declarations inexactes ou 
mensongferes n'ont pour compensation, en sus de Tapplica- 
tion eventuelle des penalites repressives, que la responsa- 
bilite solidaire des fondateurs (Art. 34) — garantie absolument 
illusoire si, comme cela se produit dans la plupart des ca& 
d'incorrection consciente et voulue, les auteurs de la violation 
des conditions legales ont su se menager les apparences 
exterieures de Tinsolvabilite. 
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Force est d*avouer que la reparation est insufiGLsante. 

II y aurait done lieu de renforcer 6nergiquement sous ce 
rapport les garanties legales. 

Deux r^formes seraient, a ce point de vue, k accomplir. 

II importerait tout d'abord de confier a une autorit6 
■competente et suffisamment document6e, soit au tribunal 
•de commerce statuant sous forme de juridiction gracieuse, 
soit a une commission administrative speciale, le soin 
-d'examiner et de verifier si, comme les int^ress^s V6nt 
affirm6, les conditions legales sont bien r6ellement accom- 
plies, et de d^cemer seulement dans ce cas a la society, par 
un ent^rinement et une inscription sur un registre officiel 
€t public, le brevet de r^gularite gui seul lui donnerait 
existence legale et personnalite jundique, quitte a laisser 
en seconde ligne et comme derni^re ressource, pour le cas 
ou la commission d'enterinement aurait elle-m^me et6 
victime d'erreur sur la pr^tendue observation de la loi, la 
garantie ancienne de la responsabilite des fondateurs. 

Confin^e dans les limits ^troites d'un simple examen de 
r6gularit6 formelle, semblable verification 6chapperait, d*une 
part, aux inconv6nients et aux critiques sous lesquels sombra 
Pancienne autorisation gouvemementale. Et d'autre part, 
confine k une autorit6 administrative ou a une autorite 
judiciaire ne statuant qu'i titre de juridiction gracieuse, 
elle eviterait, pour le cas d'erreur, les dangers et les reproches 
d'une contradiction de jugements. 

C*est le systfeme qu'ont judicieusement consacr^ les legis- 
lations allemande, italienne, espagnole, Suisse et hongroise, 
par la formality de Tinscription sur le registre du commerce, 
et la legislation anglaise, par T approbation du memorandum 
d' association et Tincorporation de la societe sur certificat du 
registrar, 

C*est d*ailleurs Tid^e a laquelle s'est rallie, en ces 
'demiferes annees, le l^gislateur beige lui-m^me en une 
mati^re analogue, lorsqu'il a subordonnS Texistence legale 
^es Unions professionnelles a la verification du conseil 
sup6rieur des Mines, erige pour cet objet en commission 
d'enterinement. 

II y aurait, en second lieu, k remedier par des garanties 
^peciales aux abus auxquels donne trop souvent Tessor la 
liberte iUimitee laissee aux parties de faire elles-mSmes, sous 
les seules restrictions du droit commun relatives k Terreur, 
:a la violence et au dol et sous la seule garantie de Tapplica- 
tion eventuelle des dispositions du code penal relative k 
I'escroquerie, le valuation de leurs apports en nature et 
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la determination des avantages particuliers attribues aux 
fondateurs. 

Deux grands systemes se disputent k cet egard les 
preferences des reformateurs. 

L*un se resume dans I'organisation d*un systfeme pre- 
-alable de verification par des contr61eurs speciaux, et 
•d'approbation par Tassembiee generale des actionnaires 
.ainsi edairee, des evaluations et determinations dont s*a^t. 
C'est notamment le systfeme adopte en France, oil la verifi- 
cation est confiee k des commissaires designes en assembiee 
generale par les seuls actionnaires auteurs des apports en 
numeraire (Art. 4 de la loi de 1867), et en AUemagne, oii ce 
travail de contrdle est devolu a des reviseurs designes dans 
la generalite des cas par les chambres de commerce (Art. 192 
-du Code de Commerce de 1900). 

Le second systfeme est celui qu'a consacre la legislation 
-anglaise la plus recente (loi du 8 Aotit, 1900) : liberte pour les 
parties d'apprecier et de fixer la valeur de leurs apports ou 
les prix de leurs ventes k la societe sans aucun contr61e ni 
verification, mais obligation, pour le cas ou les actions sont 
Tobjet d'une emission ofiferte au public, de faire connaltre a 
celui-ci, par la publicite detailiee et minutieuse du prospectus 
precurseur de remission, tons les elements susceptibles 
d*eclairer les souscripteurs sur le caractfere et la valeur reelle 
•des biens apportes ou a vendre a la societe en formation. 

Nous croyons, entre les deux systemes, devoir nous rallier 
de preference au systfeme anglais. 

D'une part, en effet, la verification prealable n'apparalt 
•que coname un instrument de securite trompeuse lorsque, 
-comme en France, les verificateurs sont designes par ceux-li 
m^mes qui souvent ne sont que les complices ou les dupes 
des auteurs des evaluations exagerees. 

D'autre part, il sera souvent impossible k des verifica- 
teurs, eussent-ils comme en Allemagne le caractfere serieux 
-€t la competence de verificateurs oflBciels, de prendre la 
responsabilite d'une appreciation des evaluations faites par 
les parties interessees. Conmient, par example, juger de 
fa9on certaine, en francs et centimes, de la valeur exacte 
"d'un brevet d'invention, d*une marque de fabrique, d*un 
procede industriel, d*une idee, du benefice d'un contrat, 
d*une competence technique, voire d'une usine ou d'lme 
concession de mine ou de tramway obtenue peut-etre k vil 
prix, mais qui n'a pu 6tre acquise a ce taux que par suite 
-d'une mauvaise gestion anterieure ou d'une insuffisance des 
ressources d'exploitation et qui pent par contre procurer le 
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succ^s k une administration avis^e on k un capital suffisant ?* 
Trop de circonstances, trop de contingences, trop d'incerti* 
tudes, trop d*al6as surgissent en semblable matiire, pour 
permettre une Evaluation ferme. C'est k ce point <jue Ton. 
pent affirmer que dans tous les cas d^licats, c*est-&-dire dans- 
tons les cas ou leur avis serait plus particuli^rement precieux, 
les experts *' sErieux et comp6tents *' nomm6s pour appr^cier 
la valeur de choses aussi peu ^valuable n'auront, comme 
moyen de prouver leur caractfere s6rieux, que d*avouer leur 
absolue incompetence ! Mieux veut, k notre avis, comme 
on le fait outre-manche, ne pas endormir la vigilance da 
public par la fausse sEcuritE d*un oontr61e n^cessairement 
imparfait et al6atoire, et laisser aux souscripteurs, qui en 
sonune ne sont pas des mineurs, le soin de veiller eux-mfemes- 
a la defense de leurs int^rets, sous la seule condition de leur 
assurer la garantie fondamentale d*une publicity loyale et 
complete de tous les Elements susceptibles d'Eclairer et de 
guider leur travail d*appr6ciation personnelle. Pour les uns, 
liberte de tout faire moyennant obligation de tout dire ; pour 
les autres, obligation de tout contrdler moyennant droit 
de tout savoir : tel est, caract^risE en deux mots, le seul 
systeme qui, selon nous, convienne aux citoyens d'un pays- 
dont toute Torganisation politique, economique et sociale^ 
repose sur le grand principe de liberty. Nous voudrions- 
done voir notre legislateur bomer sa reforme sous ce rapport* 
a stipuler qu'au cas oti la soci6t6 se constitue par voie de 
souscription publique, les fondateurs, surenoh6rissant sur la. 
publicity rudimentaire exig^e aujourd*hui des bulletins de 
souscription par TArticle 31 de la loi, seront tenus d*an- 
nexer k Tacte fg.it et public par eux a titre de projet, ainsi 
qu'aux bulletins de souscription adress6s aux souscripteurs 
eventuels, un document complEmentaire — prospectus, rap- 
port, memoire ou notice — exposant, de fagon complete et 
detaiUEe, la nature des apports autres ^ue ceux de numeraire, 
avec tous les Elements propres k en faire appr6cier la valeur^ 
notamment les contrats pr^paratoires traitant de ces apports,. 
les achats a faire par la soci6t6 dans les premiers temps de 
sa constitution, avec indication des sommes destinies k ces. 
achats, le montant des frais de constitution, les avantagea 
particuliers et les conmiissions accordees k cette occasion, 
en un mot, toutes les circonstances, trop souvent aujourd'hui' 
laiss6es par les statuts dans Tombre propice des "conventions 
particuli^res,*' propres k renseigner ceux k qui Ton demande 
des souscriptions en argent, sur la valeur comparative de& 
conditions auxquelles les lanceurs de I'affaire ou ceux qui la 
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recommandent a leurs guichets s'intiressent eux-mfemes,. 
soit comme associes, soit comme intenn6diaires, k sa^ 
fondation. 

La soci6te une fois constituee, tout n'est pas fini en fait 
d*abu8. Souvent m6me ceux-ci ne font que commencer. 

En Belgique, en effet, rares sont les 80ci6t6s anonymes 
qui recourent au mode long et complique de constitution par 
voie de souscription publique, organist par les Articles 31 et 
32 de la loi. M^me lorsqu*elles veulent faire appel au public^ 
elles se fondent ordinairement, sous les auspices d*une 
banque d'6mission, par le mode simple et rapide d*un seul 
acte constitutif immediat, auquel comparaissent tous les 
associes et oii se parfont et se constatent d'un seul coup 
toutes les conditions essentielles du contrat (Art. 29). Ce 
n'est qu'apr^s la constitution ainsi oper6e que les associes* 
s'occupent a interesser k Taflfaire le grand public, en lui 
ofErant, dans une Amission dirigee par la Banque fondatrice 
et prepar^e par une savante publicity, tout ou partie des. 
titres que leur a attribues Tacte constitutif. Et ils le font^ 
d'une part en majorant le prix des actions de capital d*une 
prime plus ou moins 61evee, d*autre part en attribuant aux 
actions de dividende, de jouissance ou parts de fondateur^ 
g^neralement creeps sans designation de taux nominal, la 
plus grande valeur que permet d*atteindre T^tat du march6. 
Par ce procede, sous couleur de **diminuer leurs risques,'* 
les associes primitifs les endossent en r^alite tous au public,, 
en realissuit k coup stir et immediatement, sur les titrea 
vendus, un benefice qui leur permet de lib6rer sans bourse 
delier ceux de leurs titres qu'ils gardent et de suivre ainsi 
d^sormais sans al^as les vicissitudes ult^rieures de Taffaire. 

II y a, dans cette fa^on de se d^charger sur le public de& 
risques inh^rents k toutes entreprisesnaissantes pour rien 
conserver que les chances de succes, dans cette oeuvre de 
cristallisation immediate et anticip6e des esp^rances de 
Tavenir, dans cette facilite a infliger en quelque sorte k 
r6pargne Tescompte de traits tir6s sur la prosperite future,, 
un danger et une source d*abus dont les demiferes ann^es 
n'ont donn6 que trop d'exemples. Li encore, et li surtout,. 
le l^gislateur doit agir. Son intervention y apparait m^me 
tellement necessaire qu'il est ais^ de prevoir Tinanite de 
toute r6forme ameliorant, fM-ce jusqu'i la perfection, la 
constitution des soci^tes anonymes, si Ton continue k laisser 
aussi largement ouvert le champ de la speculation immediate 
sur leurs titres. N'y a-t-il pas, en eflfet, lieu de craindre que 
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rempressement des acheteurs ne croisse en raison directe 
^ie la confianoe, trompeuse peut-^tre quant aux chances in- 
"trinsfeques de Taflfaire, que leur inspirera la certitude d'une 
constitution irr^prochable en elle-mlme ? 

Aussi desirerions-nous, dans cet ordre d'id^es, voir prendre 
deux grandes mesures. 

La premiere consisterait k proteger Tignorance et Tinex- 
perience du public k la fois contre les tentatives et contre les 
tentations de la speculation, en Teclairant sur la valeur 
exacte des titres qu*on lui offre. Ce serait le r61e et la 
raison d'etre d'une publicity analogue a celle dont nous 
avons plus haut esquisse les grandes lignes pour la con- 
stitution par voie de souscription publique: insertion au 
Moniteur et adjonction k tout envoi de bulletins de souscrip- 
tion, de prospectus, de circulaires ou de toutes autres reclames 
imprimees, d*un document-annexe dormant aux interesses 
tous renseignements propres a les documenter et sur la 
valeur exacte des titres mis en emission et sur les avantages 
-que retirent de celle-ci ceux qui les leur offrent ou les leur 
recommandent, ceux qui les leur vendent et ceux qui les leur 
vantent. C'est toujours Tapplication du grand principe qui 
seul d'apr^s nous tient la clef de la solution rationnelle et 
•efficace de tous ces problemes : droit des uns dans la liberie, 
garantie des autres dans la publicite. 

En second lieu il y aurait, sinon a restreindre et vinculer 
a proprement parler la liberty m^me de negpciation des titres, 
au moins a assign er k cette n^gociation, durant cette periode 
critique des premieres annees d'existence de la.soci^te au 
cours, de laquelle les risques et les aleas de T affaire sont 
particulierement sensibles, des formes qui, rendant les ventes 
plus difficiles, fussent de nature a stimuler la reflexion de 
Tacheteur et k le proteger par li-m^me contre ses propres 
entrainements d'un moment. Dans cet ordre d'id^es, et 
pour graduer en quelque sorte les precautions suivant la 
nature plus ou moins al^atoire des divers titres offerts. Ton 
ferait, a notre avis, chose sage en stipulant dans la loi 
nouvelle que, durant les deux ou trois annees de la con- 
stitution, les actions representatives d*apports en nature, 
ainsi que les titres b^n^ficiaires cr^es sans designation de 
valeur, ne seront transmissibles que par les modes etablis 
par le droit commun de TArticle 1690 du Code civil pour la 
cession des cr^ances, et les actions representatives d'apports 
en numeraire, attreintes k la forme nominative en depit de 
leur liberation entifere, que par la declaration de transfert 
prescrite par TArticle 37 de la loi de 1873 pour la cession 
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des actions de Tesp^ce — le tout exception faite pour toute&. 
actions de societ^s constitutes par la liquidation de deux ou 
plusieurs 8oci6t6s anciennes se fusionnant aprfes deux ou 
trois annees d'existence au moins. Ce serait une solution 
moyenne, laissant sauf le droit de cession pour ne rien 
r^glementer que la forme d'^xecution, et tenant ainsi le juste 
milieu entre la rigueur excessive d*une incessibilit^ absolue 
et la latitude exager^e qui aujourd'hui d^g^nfere trop aisSment 
en exploitation de Tinexp^rience et de Tengouement du 
public. 

Telles sont, esquiss^es dans leurs grandes lignes, les 
mesures qui nous paraltraient de nature k prot^ger le public, 
dans les hmites o^ il est utile et opportun de le faire, sans 
nuire d'autre part k la liberty d*action et k Telasticit^ de 
mouvement qu'il est n^cessaire et juste de laisser au monde 
des affaires. Purement r^gulatrices de Texercice du droit 
des uns, et evitant comme telles de vexer aucune initiative 
legitime, elles ne visent par contre a prot^ger les int^rfets 
des autres que dans la mesure oi ceux-ci veulent bien' y 
aider de leur vigilance personnelle et ne pas se bercer de 
rid6e fallacieuse et funeste que les elements de prudence 
et de circonspection, indispensables en toute affaire, pour- 
raient, par une faveur inconcevable, cesser d'etre de mise en 
matiire de soci^t^s anonymes. Tenant ainsi compte de la 
complexite des divers inter^ts en pr6sence, notre formule 
ne releve que d*ime solution transactionnelle, qui ne satisfera 
peut-6tre completement ni les champions de la rigueur k 
entrance ni les enthousiastes du laissez-faire, laissez-passer. 
Mais c'est pr6cis6ment pour cela qu'elle aurait d'autant plus 
de chances de rallier k elle la masse de Topinion moyenne, 
qui voit juste parcequ*elle juge sans systfeme A priori et sans 
parti-pris, et sans Tadh^sion de laquelle ne se fait aucune loi 
durable. 

Dr. Schirrmeister (Berlin) read the following paper (see 
next page) : — 
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PEOTECTION OF THE PUBLIC IN EESPECT OF 

THE CREATION OF LIMITED LIABILITY 

COMPANIES. 

-WHAT ABB THE BEST MEASUBES WHICH CAN BE BECOM- 
MENDED FOB THE PBOTECTION OP THE PUBLIC IN 
BESPECT OF THE CBEATION OF LIMITED LIABILITY 
COMPANIES ? 

^Criticisms on the principles followed by German Companies Law.) 

By Db. jub. Gustav Schibbmeistbb. 

In German law the term '* Aktiengesellschaft " merely 
-denotes an Incorporated Company with its liability limited by 
shares, but does not apply to a Company with unlimited 
ability, nor to a Company with its liability limited by 
guarantee. The following observations on the principles 
followed by German law in respect of the creation of Incor- 
porated Companies refer, therefore, exclusively to Companies 
limited by shares. 

In Sections 182 to 206 and 268 to 270, the German 
-Commercial Code gives a series of legal provisions as to the 
promotion of Companies. At first sight, these regulations 
seem to be drawn up with the greatest possible accuracy, and 
to offer the most efficient and ample protection against every 
possibility of perpetrating frauds. But experience teaches us 
jfchat just in this respect the framers of the Code have gone 
the wrong way. The multifarious and complicated legal 
enactments of the Code have only had the effect of lulling the 
unsuspicious shareholder into the tranquillising belief that the 
Legislature having, with the utmost care, taken measures to 
protect his interests, it cannot but be superfluous for him to 
•start investigations, or institute inquiries, as to the fairness 
and probity of the Company. After examining further, and 
2)enetrating more deeply into the rights of shareholders and 
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•creditors of a German Company against the promoters or 
those who started the Company, and after carefully comparing 
these precautionary (only in appearance) measures with the 
regulations that are in operation in, and govern the same 
subject in other legal systems, we cannot but come to the 
■startling and bewildering conviction, that there is no civilised 
•country but Germany in which shareholders are left so 
completely unprotected against the scheming and rapacious 
iraud of Company promoters. 

Already, in answering the fundamental question, '* Who 
are the promoters of a Company?" German law conimits 
3,n incomprehensible mistake. In my opinion this question 
is merely a question of fact, and must be answered with due 
regard to the actual circumstances. In every case it must be 
of the greatest importance to ascertain who started the project 
•of forming a Company, and who was the intellectual and real 
leader in setting it going ; but a rigid definition, applicable to 
.all Companies, will only have the dangerous result, that those 
who desire to avoid the liabilities of the position will be careful 
"to come very close to the line without crossing it. The term 
^'promoter*' is a term not of law, but of business. The 
iramers of the German Commercial Code, however, do not 
share this view. In Section 187 they give the following 
.statutory definition : '* Promoters [are (1) those shareholders 
who have settled the Memorandum and Articles of the Com- 
pany, and, in the presence of a judge or a notary, have 
solemnly declared them to be valid and binding on the 
•contemplated corporate body ; and (2) those shareholders to 
whom shares have been issued as fully or partly paid up 
•otherwise than in cash.'* Thus, in order to be a promoter in 
the eyes of the German law, it is in the first place absolutely 
necessary to be a shareholder. However active a man may 
have been in starting and floating a Company, however inde- 
iatigable in filling his own pockets at the expense of the new 
•concern, if he is not a shareholder he cannot be under any 
circumstances a promoter, and cannot as such be made 
responsible for the creation of the Company. It is, moreover, 
^uite immaterial whether those persons who fall within the 
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limits of the legal definition just mentioned have acted on 
their own behalf or in the name and at the expense of others, 
whether they were independent persons or the mere tools of 
a man who kept in the background. Even if conclusive 
evidence can be brought that the true promoters or vendors, 
in order to escape liability, have interposed nominees as 
alleged authors of the Memorandum and Articles, or as- 
alleged vendors of any property purchased or acquired by the - 
Company, not the true promoter, but th6 nominee will be- 
liable. The highest German Court of Justice, the "Beichs- 
gericht," has expressly declared that not those who, though 
concealing their names, have in reality floated the Company^, 
but those who have acted as a mere tool will be deemed and 
treated as responsible for the creation of the Company. 

" (1.) Should theee be imposed on Pbomoters the. 
Duty of disclosing all Contracts made (a)- 
between themselves, and (6) with third parties 
previously to, and in contemplation of, the. 
Incorporation of the Company?" 

A general provision compelling promoters to disclose all' 
contracts made previously to and in contemplation of the 
incorporation of the Company is unknown to German law. 
Only agreements of four definite kinds must, according to- 
Section 186 of the Commercial Code, be stated in the Memo- 
randum of Association, viz. : — 

(1) Agreements whereby special advantages or privileges- 

are conceded to one or more shareholders in addition 
to the rights accruing to them as holders of the 
shares ; 

(2) Agreements to issue shares as fully or partly paid up- 

otherwise than in cash ; 

(3) Agreements whereby the Company is bound to pur- 

chase or acquire any establishment or business or 
any other property either from a shareholder or from 
a third party ; and 

(4) Agreements to remunerate shareholders or others for 
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services done in connection with the formation of 

the Company, or to reimburse them their expenses 

incurred thereby. 

If there are agreements of the kinds mentioned under 

numbers (2) and (3), the formation of the Company is spoken 

of as ** qualified promotion/' or "promotion by apports"; 

and in such a case the Memorandum has to specify : — 

(a) The property purchased or acquired by the Company, 

or proposed so to be purchased or acquired ; 

(b) The names of the vendors ; and 

(c) The amount paid or payable as purchase-money in cash 

or shares of any such property as aforesaid. 

It is important to bear in mind that only the name of that 
vendor from whom the Company directly purchases or acquires 
any property must be disclosed. If, therefore, the person 
who in reality is the owner, in order to escape liability, sells 
the property to a nominee who has to re-sell it to the Company 
at an enhanced price, merely the name of the intermediary 
or nominal vendor must be set out, but not the name of the 
original vendor. Further, the law requires only a disclosure 
of the amount which the Comj)any has paid, or is bound to 
pay, for any purchased or acquired property, but not, where 
the Company is a sub-purchaser, the amount paid or payable 
to each former vendor. If, for instance, the promoter A sends 
bis friend B to purchase or acquire an. establishment or busi- 
ness or any other property, say, a patent, from the owner C, 
and B thereupon buys the property for £20fi00, and then 
re-sells it to the Company for £40,000, with the secret under- 
standing that A and B shall divide the difference between the 
first and second purchase-price; then, although manifestly 
the new Company will bo severely injured by such a transac- 
tion, only the amount paid or payable to 6 must be revealed, 
and not the price which the original vendor C has in reality 
received. A disclosure of all the other facts and circumstances 
accompanying the transaction need not take place. 

With regard to agreements of the kind mentioned before 
under number (4), the Memorandum of Association need only 
state those amounts which the Company has paid, or shall pay, 

. 20 
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out of its capital as remuneration for services done, or as re- 
imbursement for expenses incurred, during the creation of 
the Company. But where a third party pays, or engages to 
pay, such remuneration or reimbursement, no disclosure is 
necessary. If, for instance, the owner of a property to be 
acquired by the Company should pay, or engage to pay, a 
commission to a promoter or to any other person interested in 
the promotion, this commission, however considerable the 
amount may be, need not be revealed, because the receiver of 
the commission does not get it from the Company, but from 
a third party. That the obliging vendor will proportionately 
raise the purchase-money is for the German law-giver a 
matter of no importance whatever. 

In my opinion, the present enactments of German law as 
to the disclosure of contracts and agreements made with re- 
ference to the formation of a Company are totally insufficient, 
and by no means adapted to protect the public against 
fraudulent transactions of dishonest promoters. If legislators 
earnestly desire, and seriously intend, to introduce a safeguard 
for the benefit of intending shareholders or creditors of a new 
Company by imposing on the promoters the obligation to state 
the circumstances under which the Company has been brought 
into existence, there can be but one way of doing so, namely, 
to require a disclosure of all contracts and agreements which 
the promoters have entered into, either between themselves or 
with third parties, in connection with the creation of the 
Company. This obligation, of course, has likewise to include 
contracts and agreements entered into by intermediaries or 
nominees interposed by the promoters or vendors. But such 
incomplete and half-measures as are contained in the German 
law are more dangerous and injurious to the public than no 
measures at all. The swindler and wily promoter — as the 
history of late years bears witness — will safely slip through 
the many loopholes of these legal enactments, using the 
fancied safeguards for his fraudulent purposes, whilst the 
unsuspicious shareholder, who presumes that he is under the 
grandmotherly protection of the law, only falls an easier 
victim to the clever rogue. 
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" (2.) Should the Government verify the Existence and 
Value of the Assets other than Cash contributed 
BY Members to the Capital of the Company?'* 

In case of shares allotted in whole or in part for a con- 
sideration other than cash, and in case of any property 
purchased or acquired on behalf of the new Company and 
payable out of its capital, German legislation has thought it 
necessary to protect intending shareholders and creditors by 
prescribing a somewhat complicated procedure of verifying 
the existence and value of such consideration or property 
made to or acquired by the Company. In the first place. 
Section 191 of the Commercial Code enacts that the promoters 
themselves have to make a statement in writing in which 
they show cause why the number of shares to be given or the 
price to be paid in exchange for such consideration or property 
is a fair and reasonable one. I need not say that this state- 
ment cannot give any protection at all against fraudulent 
transactions. By Section 192 it is then provided that the 
board of directors and the managers, who, according to Ger- 
man law, must necessarily be appointed before the incorpora- 
tion of the Company can take place, shall examine all matters 
relating to the formation of the Company and make a report, 
in which they chiefly express their opinion as to the accuracy 
and completeness of the declarations made by the promoters, 
and whether there is any doubt as to the reasonableness and 
fairness of prices granted in cash or in*shares on account of 
the Company's capital. In order to attach a certain amount 
of weight and importance to this report and to compel the 
directors and chief oflScers of the Company to make a careful 
investigation. Section 204 of the Commercial Code suggests 
the consoling idea that there is some liability imposed on the 
authors of the report for any damage which might ensue out 
of their negligence. But, if we examine closely who has the 
right of claiming damages from the directors and managers 
for their want of diligence, and within what period of time 
such a claim must be brought forward, we shall see that this 
so-called liability is merely a sham, and, if it has any effect 
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at all, it only produces in the credulous shareholder the 
fallacious belief that by the kind assistance and help of the 
law his interests are fully protected. This question of liability, 
however, I must reserve for further consideration when I shall 
treat of the fourth and last question to be answered in this paper. 
Here I wish but to mention that the examining directors and 
managers, so far as they do not themselves belong to the 
promoters, are at any rate the nominees of the latter, and 
appointed to act in strict accordance with the wishes uttered and 
instructions given by them. Hence, the unfortunate authors 
of the report are compelled for their own interest, instead of 
discovering fraud, to hush up anything wrong in the creation 
of the Company; and an unpleasant director or manager who 
has ordinary ideas of honesty, objecting to such a course, will 
be turned out and lose his well-paid position. 

The German law-giver seems to have perceived that the 
twofold verification just referred to will not be sufficient in 
rocking the unsuspecting public into a dream of happiness 
and safety. For, the same Section 192, already quoted, 
requires still a third examination. And this new and last one 
sounds to a certain extent like a verification by the Govern- 
ment. The Chamber of Commerce of the district within which 
the new Company is intended to carry on business shall — 
acting in an official capacity — appoint at least two auditors 
("Kevisoren''), whose duty it is once more to verify the value 
of the property acquired by the Company, and to make a 
report on this verification, which may be inspected by every 
person, even without paying any fee. Should the Chamber 
of Commerce fail to appoint these auditors, then the County 
Court (** Amtsgericht ") of the district will make this appoint- 
ment. The nominated persons have to fulfil a public duty, 
they are deemed to be nominees of the Government and not 
of the Company, and they are acting in the interest of the 
public at large, and not merely in the interest of the share- 
holders. The question now arises : '' Has this last safeguard 
had any wholesome result; has it, in the slightest degree, 
prevented fraudulent promoters from fleecing innocent and 
ignorant shareholders ?'* I am sorry to say, not a bit. 
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In my opinion no investigation and no verification ordered 
by law, whether the persons investigating or verifying are 
acting as private persons or as officials of the Government, 
will giiarantee the discovery of a committed fraud ; no auditor, 
even the most honest and skilful, will and can be an insurer 
against fraudulent transactions. All these so-called safeguards 
imposed by law will only place obstacles in the way of honest 
promoters ; whereas common swindlers, instead of being pre- 
vented from pursuing their calling, will rather hail such legal 
provisions as beneficial to them than otherwise by lulling their 
victims into a false sense of security. If a person desires to 
invest in a Company he must be called upon to look after 
himself as in other business transactions. The greater degree 
of protection the public fancy they have, the less cautious will 
they be, and the more rashly will. they enter into wild schemes. 
The object of legislature, however, should be to make the 
public exercise due care, and not to relieve them from the 
necessity of so doing. 



** (3.) Should a Company be forbidden to make an Issue to 
THE Public before it has been in Existence for a 

STATED time, OR BEFORE IT HAS FULFILLED CERTAIN 

Conditions; and, in the latter case, what should 
these Conditions be?" 

Now I shall say a few words on the principles adhered to 
by German law as to the issue of shares in a new Company. 
Theoretically it is not forbidden to allot shares to the public 
at any time during the formation of the Company; for 
Section 190 of the Commercial Code expressly distinguishes 
between the case where the promoters take the whole of the 
share capital to be issued, and the case where also the public 
are allowed and admitted to subscribe for, and to get shares 
of the proposed undertaking. But, in reality, it never happens 
in Germany that shares are issued to the public before the 
Company has been incorporated. This somewhat striking fact 
arises partly from the burdensome conditions to be fulfilled 
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where such an issue is contemplated, and partly from the 
fundamental rule of German Companies Law : that no Com- 
pany shall be incorporated until the whole of its share capital, 
as set out in the Memorandum of Association, has been sub- 
scribed for. On this latter point I may be allowed one or two 
remarks before treating of the conditions to be complied with 
where shares of an intended Company are allotted to outsiders. 
The manifest reason of the fundamental rule just stated is 
to prevent Companies from starting business with insufficient 
capital. There can be no doubt that for the attainment of 
successful results the Company must be supplied with suffi- 
cient funds to carry out the purposes for which it has been 
formed ; whereas insufficiency of capital is a fruitful source of 
failure and ruin. But, on the other hand, it should not be 
overlooked that the strict and rigid provision as made by the 
German law-giver has also its serious disadvantages. Some- 
times it leads to fraudulent evasions of the enactment ; but, 
as the most prominent consequence, it has introduced and 
d eveloped the pernicious system of syndicating the share 
capital. This method is carried out in the following way. 
The promoters make an arrangement with banking firms 
whereby the latter agree to take the whole of the share capital, 
or that portion of it which the promoters themselves do not 
reserve for their own purposes. By reason of their so doing 
the promoters will at once be freed from all inconveniences 
and difficulties in getting a sufficient number of shareholders, 
and will be enabled to bring about the incorporation of the 
Company as quickly as possible ; but this procedure will like- 
wise ensure a serious increase of expenses to all those who 
wish to become members of the new concern in their having 
to give a much higher price for the shares than would 
originally have been the case. For the syndicate, in order to 
get rid of the shares and to compensate themselves for the 
risk they have run, will, as soon as the Company has acquired 
a corporate character, attempt and endeavour by all possible 
means to raise the price of the shares to an imaginary and 
fictitious premium, leading outsiders to the assumption that 
the new undertaking is thought very highly of, and promises 
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remunerative returns for any money vested in it. Hence 
applicants for shares have to pay exaggerated prices, which 
in most cases, when the syndicate have sold all their shares 
and distributed them to the public, will no longer keep up, 
but rapidly decline. In numerous instances it even happens 
that from being at a premium the shares are quoted at a dis- 
count. Thus the new Company starts life by inflicting heavy 
losses upon the credulous shareholders. In my opinion this 
method of floating Companies and rigging shares has caused 
much more injury to the public than all the swindles put 
together which promoters are in the habit of perpetrating by 
the aid of limited liability Companies. But there is no enact- 
ment in the voluminous body of German law which even 
touches this evil by making an attempt to stop the dangerous 
system of syndicating the capital, so that the unhappy victims 
are ensnared and completely sacrificed to this rapacious 
scheme without any hope of legal remedy. 

After these remarks I have to state the conditions under 
which the German law-giver permits an allotment of shares 
to outsiders before the incorporation of the Company has 
taken place. By Section 189 of the Commercial Code it is 
enacted in what manner the shares are to be subscribed for 
in such a case. Printed forms of application for shares 
(" Zeichnungsscheine ") must be prepared, which must be 
filled up by the applicants, and left at the office of the pro- 
moters, or with their bankers, together with a deposit of a 
specified amount for each share applied for. As to the 
contents of these forms of application, there are very strict 
rules, the non-fulfilment of which will make the application 
void. Besides a great number of particulars relating to the 
formation of the Company and the proposed issue of shares, 
the forms have to state all agreements of the four kinds which 
I have already enumerated when treating of the first question 
to be answered. As soon as the whole share capital has been 
subscribed for, the promoters have, according to Section 190, 
to convene a general meeting of those applicants whom they 
deem fit to become shareholders, in order to elect a board of 
directors for the new concern. The next step is to make all 
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the dififerent declarations, investigations, and verifications 
spoken of above in answering the second question. When 
this has been done, all promoters, as well as all appointed 
directors and managers, have to make a motion for entering 
the Company in the trade-register of the County Court of the 
district in which they propose the new undertaking to have its 
place of business. This motion must be accompanied by a 
great number of documents, named at large in Section 195, 
of which I only mention the copies of all forms of application 
and a list, signed by the promoters, of all those applicants to 
whom an allotment of shares has been made. Thereupon the 
judge of the County Court has to summon and to preside over 
another general meeting, the object of which is to give the 
new shareholders an opportunity of discussing any matter in 
connection with the formation of the Company, and to impose 
on the directors and managers the obligation of declaring 
themselves on the investigations and verifications made by 
them. Sections 196 and 197 contain a series of legal rules as 
to the voting at, and the adjournment of, this meeting. 
Should the new undertaking also stand this test, then the 
registration will be allowed, and the Company will acquire a 
corporate character. 

The natural result of this rather complicated procedure is 
that no German promoter of sound mind will ever think of 
admitting the public to any allotment of shares in the con- 
templated undertaking, but he will exclusively adhere to the 
method of syndicating the capital. This fact raises the 
question : What are the objects aimed at by the person who 
framed all the enactments just referred to ? Does he intend 
to categorically forbid an issue of shares to outsiders before 
the incorporation of the Company? In this case he might 
have obtained his aim in a less intricate manner by simply 
declaring that no allotment of shares shall be made to the 
public until the Company has been registered. Or, does he 
purpose to sanction expressly such an issue, only to create cer- 
tain safeguards for the protection of the public ? Anyhow, his 
measures have proved a complete failure. They stop the 
spigot in placing irritating difficulties in the way of honest 
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and well-conducted undertakings, while they leave the bung 
wide open for dishonest men to carry out that method of pro- 
moting Companies which, from experience of the past, has 
always proved the most fatal and ruinous evil to the public. 
I am of opinion that it is not advisable to introduce any 
restriction as to the issue of shares of a new Company to out- 
siders. The wily promoter will always know how to avoid it, 
and only the honest promoter will be caught in its toils. The 
public must have to rely solely on their commonsense for pro- 
tection, and should not be pampered by supposed safeguards. 



"(4.) Is ANY Extension op the Personal Liability of the 
Directors and Officers op a Company desirable ?" 

There can be no doubt that a mere enactment such as 
" Thou shalt not steal," or " Thou shalt not tell a lie nor 
conceal anything," addressed to those whose calling it is to 
start and float limited liability Companies, is not sufficient to 
stop the frauds which usually are perpetrated by the aid of 
such undertakings. AH enactments of the said kind will be a 
dead letter as long as the impostors are not declared to be 
personally liable to each single shareholder for all the injury 
and harm they may have caused, and as long as a person who 
has suffered by their fraudulent transactions is prevented 
from recovering damages from those who have swindled him. 
If promoters and directors knew that they would be mercilessly 
exposed as swindlers and thieves in case they do not act 
honestly, they would hesitate before they commit fraud, and 
would surely come to the final conclusion that the game is not 
worth the candle, and that honesty is the best policy. Whereas 
any restriction as to the personal liability of individuals 
starting and floating a Company creates but a loophole for 
dishonest men, through which they safely slip in spite of 
hundreds of Acts of Parliament solemnly forbidding fraudu- 
lent deeds. 

The German Commercial Code is very far from accepting 
and adopting these views ; on the contrary, for reasons diffi- 
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cult, perhaps impossible, to discover, it fully establishes the 
old saying that the man who swindles and defrauds you of 
one pound only is a common impostor and swindler, and 
must be treated as such ; but the man who ruins thousands of 
families, and who robs you of your whole fortune, leaving you 
penniless, is a respectable and honourable financier, and must 
be allowed to enjoy the stolen or defrauded money in perfect 
safety and security. 

By Sections 202 and 203 of the Commercial Code it is 
expressly enacted that promoters and all those who have 
helped and assisted them in floating a Company shall be 
jointly and severally liable to the Company only, and to no 
one else, for misrepresentations made knowingly and wilfully, 
either by actual misstatement, or by fraudulent concealment 
of any fact the disclosure of which the law requires. As 
regards the directors and managers of the new Company, 
Section 204 restricts even their personal liability for negligence 
to such a case where damages cannot be recovered from the 
persons named in the two foregoing sections. Thus we see 
that the single shareholder has absolutely no right to claim 
compensation for losses caused by dishonest men with the aid 
of limited liability Companies. He may lose his whole pro- 
perty, and his family may be thoroughly ruined ; nevertheless 
the authors of all this injury would but laugh at and ridicule 
their unfortunate victim, should he try to make them respon- 
sible and ask for compensation. Only the Company as such 
is entitled to enforce claims arising out of frauds committed 
in connection with its formation. According to Section 268, 
the Company has to exercise this right either when a general 
meeting has voted for it by a simple majority, or when a 
minority of shareholders representing at least one-tenth of 
the whole share capital has demanded it. Experience teaches 
us that the powers of directors and managers at general 
meetings are so enormous that there is scarcely a meeting 
they cannot control. Therefore a vote by a majority at a 
general meeting requesting the prosecution of the impostors 
and defrauders is quite out of the question. There remains 
only the second way, by vote of a certain minority. Let us 
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consider this legal remedy. Section 269 enacts : Proceedings 
taken at the request of a minority must be instituted within 
three months after the general meeting at which a vote of a 
majority could not be obtained. The writ of summons com- 
mencing the action must be accompanied by a certified copy 
of the minutes of the said general meeting. During the course 
of the action the minority have to deposit share certificates 
or share warrants amounting to one-tenth of the whole share 
capital, and have to prove to the satisfaction of the Court that 
the shares so deposited have been in their possession for at 
least six months previously to the general meeting. When 
this condition has been fulfilled, the defendant or defendants 
may demand from the minority the payment into Court of a 
security in case he or they should suffer any undeserved dis- 
advantage by these proceedings. Finally, Sub-section (4) of 
the enactment in question expressly provides that all the costs 
for the procedure must be borne by the suing minority, and 
that no allowance out of the Company's capital shall be 
granted, although the procedure might prove a complete 
success for the further existence of the corporate body. No 
reasonable lawyer will ever read this outrageous Section 269 
of the German Commercial Code without feeling an indignant 
astonishment. It is a juristic monstrum which no other legal 
system in the whole world probably can boast of possessing. 
For it encourages the perpetration of frauds by granting the 
most effectual protection to the impostor. I need not state 
that such burdensome conditions to be fulfilled exclude every 
possibility of a minority suing fraudulent directors or managers. 
The framers of the Commercial Code, however, are not 
satisfied even with these measures favouring swindlers and 
thieves. In Section 206 they enact that all claims against 
promoters and others who have taken part in the formation 
of a Company, for frauds committed thereby, cannot be 
enforced after five years from the date of the Company's 
registration. Undoubtedly, during the first few years after 
the incorporation, the persons answerable for the promotion 
have the greatest influence on the management of the Com- 
pany's affairs, and will not fail to avail themselves of so good 
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an opportunity to hush up all wrong done in connection with 
its formation. There is no provision in German law corre- 
sponding to the English enactment, contained in Section 10 
of the Companies (Winding-up) Act, 1890, which empowers 
the Court in the course of the winding-up of a Company, on 
the application of the official receiver or of the liquidator, or 
of any creditor or contributory of the Company, to examine 
into the conduct of the persons who had been engaged or 
interested in its formation, and to compel them to repay any 
moneys misapplied, or to restore any property wrongfully 
retained, or to make compensation for any misfeasance or 
breach of trust in relation to the Company. Dishonest pro- 
moters and fraudulent directors and managers of German 
Companies will, on the contrary, enjoy perfect safety, and will 
be free from all personal liability as soon as five years have 
elapsed since the Company started life. 

So long as such legal provisions as we find in Sections 202 
to 206 and 268 to 270 of the Commercial Code are in opera- 
tion, swindle and fraud will, as is the case, prosper and 
flourish in German Companies. The disease can only be 
cured by abolishing as quickly as possible all these demoralising 
restrictions on the personal liability of promoters, directors, 
and managers, and by declaring all these individuals personally 
liable to each shareholder for any damage or loss arising out 
of their frauds. 

Dr. Martin (President of Hanseatic High Court, Ham- 
burg) : Mr. le Dr. Schirrmeister vous a lu un paper qui 
contient un acte d'accusation, je dirai, contre le code de 
commerce allemand sous le rapport des societes anonymes. 

Maintenant que vous avez entendu les reproches extreme- 
ment graves qu'il fait a la legislation allemande, je veux a mon 
tour vous en dire quelques mots. Je ne voudrais pas entrer 
dans des details, d'abord parce que le temps nous manque, et en- 
suite parce qu'il y a quelques moments seulement que j'ai entre 
les mains le paper de Mr. Schirrmeister. Seulement, je vous 
dirai une chose : Mr. Schirrmeister a fait allusion a ces 
"framers"; eh bien, j'ai pris part moi-meme a la derniere 
redaction du code de commerce allemand et aussi au rapport 
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sur les compagnies par actions. Nous avous bien examine 
tous les articles de I'ancien code et nous avons fait diflferents 
changements que nous croyions des ameliorations J'ai a me 
plaindre de ce que Mr. le Dr. Schirrmeister parle toujours 
comme si en Allemagne il n*y avait que deux partis : le 
premier compose de ** swindlers," et Tautre parti compose de 
"fools." Je puis vous dire que maintes fois, j'ai participe 
moi-meme a des proces de societes anonymes. Eh bien, pour 
vous tranquilliser — car vous auriez horreur de la legislation 
allemande — ^je puis vous dire que ces proces sent rares et que 
nous avons a chaque occasion essay^ d'ameliorer une loi que 
nous trouvions insuflSsante. Certes, il y a encore des lacunes, 
des dispositions qui n'atteignent pas leur but ; mais je suppose 
que cela se pr^sente tout aussi bien dans d'autres pays. Pour- 
quoi se donnerait-on la peine d'ameliorer les lois dans d'autres 
pays si tout y 6tait parfait ? 

Je reconnais volontiers que Ton pent faire beaucoup, mais 
je puis ajouter qu*on a deja beaucoup fait. L'ancien code de 
commerce qui date de 1864 a ete revise en 1875 ; il y a eu 
ensuite une revision en 1884, et a I'occasion de la redaction 
du nouveau code civil allemand, une nouvelle revision a eu 
lieu du code de commerce. Eh bien, tout en reconnaissant 
qu'il a encore possibilite d'ameliorer, je dois protester centre 
Tall^gation du Dr. Schirrmeister, et je vous assure qu'en Alle- 
magne la situation n'est pas aussi terrible qu'il Ta d^peinte. 

Des proces se sont termines par la defaite des directeurs 
qui ont ete condamnes ; mais quoique notre loi puisse encore 
avoir certaines lacunes, je puis vous assurer que la loi allemande 
n'est pas aussi mauvaise, aussi abjecte que Mr. Schirrmeister 
vous Ta dit. 

J'abuserais de votre temps si j'entrais, pour le prouver 
dans des details; aussi j'espere que vous voudrez bien me 
croire un peu sur parole, et partager votre confiance entre Mr, 
Schirrmeister et moi. 
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Pbincb Cassano then read his paper, which he introduced 
by the following remarks : — 

Je suis tres heureux de voir que TAssociation de Droit 
International a tourne ses regards du cote des societes ano- 
nymes, et j'espere que le memoire que j'ai eu Thonneur de 
presenter en 1900 formera Tobjet de vos discussions. 

Je crois que le public doit etre proteg6 par les legislateurs 
contre les abus criants qui se commettent. 

BEPOBT ON THE LAWS EELATING TO THE 
FORMATION OF COMPANIES LIMITED. 

What abe the best mbasubes which can be becommended 

FOB the PbOTECTION OF THE PUBLIC IN BESPECT OF 
THE CbEATION of LiMITED LIABILITY COMPANIES? 

I am very glad to see that the International Law Associa- 
tion is giving its attention to the laws relating to Joint Stock 
Companies, and I hope that my paper, presented at the Rouen 
Conference in 1900,* will be put before the Association for 
discussion at a future Conference. I am strongly of opinion 
that the public ought to be protected from the terrible mis- 
management which is of such frequent occurrence in the 
affairs of Companies with limited liabilities, as well as from 
the conflicts of the laws of the different countries. 

As to the dangers to which thrifty people are exposed in 
the creation of such Companies, our experience shows that 
they are far less frequent than we are led to suppose, and if 
they do happen, it is from other causes than, or rather in 
spite of, the absence of protective legislation. The evil 
generally lies in the lack of common sense in the investors, 
and also not a little in their greed for large profits ; and 
these persons seem to believe that they are to be shown the 
way to make large fortunes out of a few pounds, merely for 
the pleasure of obliging them. They are attracted by glowing 
prospectuses, like butterflies drawn to the flames ; they buy 

'■' " De la Nationalite des Societes par Actions." Eeport of the 
Bouen Conference^ 1900, p. 330. 
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shares as they bet, as they take lottery tickets ; they need 
education much more than legislation. 

As regards the big investors who apply to the Courts, how 
many succeed in proving that they were misled ? They 
protest against the leniency of the laws only when they fail 
to make profits out of a risky and sometimes dishonest trans- 
action ; for, either they are not clever enough to work out a 
scheme, or too cautious to endanger their reputation. I 
confess I have very little sympathy for this class of person. 

Generally speaking, the laws of the Continent are pretty 
strict in respect to the formation and creation of Joint Stock 
Companies, and this is why the public is not called upon to 
subscribe for the initial capital. Does it mean that there is 
less danger for bond fide investors ? Not in the least. The 
subscription of the whole capital, the greater or smaller 
amount paid up on each share, the verification of assets in 
kind, restriction as to promoters' profits, and a discussion 
more or less exhaustive of the proceedings, are the main 
requisitions of the codes or special laws in relation to Com- 
panies in foreign countries, and all these acts must precede 
the '' constitution " of the Company. In reading the above 
regulations one cannot but be struck with admiration for the 
wisdom and forethought of the rule-makers ; but experience, 
unfortunately, destroys these illusions, and clearly shows how 
little these so-called protective measures avoid misfeasance, 
and, on the contrary, serve rather to encourage the latter. 

In support of my argument, I beg to recall the opinion 
given by two eminent colleagues to the Companies Act (Amend- 
ment) Committee, appointed by the Board of Trade in the year 
1895 ; namely, Maitre Clunet and Dr. Schuster. The former, in 
his statement on the provisions of the French Law, says : — 

**The ingenuity of unscrupulous financiers has, in fact, 
often furnished the means of evading these legal provisions, 
in the same manner as all the other legal provisions as to 
Companies are evaded. We have often seen Companies, 
whose principal asset consisted of false statements in their 
prospectuses, floated with more or less substantial capital ; 
but with the secret intention, when once constituted, not to 
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increase the share capital, but merely to make use of the un- 
limited power to issue debenture bonds to take the place of 
the absent working capital.'* 3 may add that it is possible 
to form in Prance a Joint Stock Company without any capital 
at all, owing to Section 4 of the Companies Law of 1867. 

Dr. Schuster explained in his Eeport that in Germany the 
share capital of a Company may be placed in two different 
ways : (1.) The promoters (which expression is legally defined 
as including the shareholders who have signed the articles, or 
to whom shares are issued for any consideration, not being 
payment of their nominal amount in cash) may take up all 
the shares; this he calls ** simultaneous formation." (2.) The 
promoters may take up part of the shares only, and issue the 
remainder to other persons, who are required to sign forms 
of application containing certain particulars, and who must 
pass a resolution at a meeting to be convened for the purpose 
by the local Court, by virtue of which the constitution of the 
Company is effected; this he calls "successive formation." 
In the latter case— that is, when the meeting is called — 
particulars as to special advantages conferred on any indivi- 
dual shareholder, shares issued for any consideration, not 
being the payment of their full amount in cash, remuneration 
promised out of the Company's funds for services in connection 
with the formation of the same, and so on, must be disclosed 
to the meeting, and, unless approved of by a majority, the 
Company cannot be formed. 

To avoid this danger, the Companies are almost all formed 
on the simultaneous system, which does not necessitate a 
meeting, and the public is invited to buy shares in a Company 
whose formation was made, so to speak, in the dark. Dr. 
Schuster remarked that, out of 1482 Companies formed in 
Germany from 1885 to 1893, only 165 adopted a " successive 
formation." 

In Belgium it has been admitted before the Courts that 
some subscriptions were given by persons of no means who 
had not paid the first call required by the Law ; these persons 
were not interfered with, and the same thing happening in 
other countries met with the same indulgence. 
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Instead of welcoming preventive laws, and proclaiming 
their efficiency, I am of opinion that the greatest service that 
could be rendered to the public in this matter would be 
to persuade them that the best laws can only punish the 
culprit, and should not prevent people showing^ their bad 
instincts. The main result of too strict legislation is the 
exodus of money out of the country, and the difficulty of 
finding it for sound investments; or else the formation of 
Companies out of the country, having no interest in their 
birthplace, nor any control in their places of business, thus 
becoming regular feoffs in the hands of the directors. 

Should thebb be imposed on Pbomotbbs the duty of dis- 
closing ALL Contracts (a) between themselves, and 
(b) with third parties previously to, and in con- 
templation OF, THE InCOBFOBATION OF THE CoMPANY? 

Bequisitions of the above kind are needed in England, 
because the Memorandum and Articles of Association do not 
give any information as to the advantages of the promoters, 
nor do they contain any description or evaluation of assets 
in kind to be acquired by the Company. Consequently the 
perusal of these documents does not enable the original sub- 
scriber nor the transferee of shares to know what part of the 
capital shall be, or has been given to the promoters and 
vendors, nor how much of the capital shall be, or has been 
employed otherwise than as working capital. 

In other countries the deed of settlement or contract must 
always contain an abridged description of the assets to be 
acquired, and the price, either in shares or in cash, to be 
paid; very often, especially in Italy and Switzerland, the 
said contract must show the special advantages the promoters 
will derive from the Company, both on its formation and 
during its existence. But even in this way abuses are not 
prevented. 

In France, some time ago, promoters used to call assets 
the work they have done for the formation of the Company, 
and thereby received fully paid up shares to an extent quite 
disproportionate to the work done. The Courts having con- 

21 
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demned these practices, they would appear to be abandoned ; 
but the ingenuity mentioned by Maitre Glunet has shown 
itself in the results, and the shares were replaced by part de 
fondateurs, or founders' shares. Evidently the latter are not 
entitled to vote, nor have they any right to distribution of 
assets in case of a winding-up ; but so long as the Company 
lasts they get a share in the profits, often larger than the shares. 

In Belgium there are remunerations of t)iree kinds: there 
are fully paid up shares, and there are shares entitled to a 
dividend called actions de jouissance (dividend shares) ; there 
are also part de fondateurs. Here the "ingenuity'* of 
promoters has gone further ahead than in France, as the 
promoters associate themselves with vendors, and shares fully 
paid up are issued to A, B, C, D (being some of them pro- 
moters and some vendors), who shall distribute the same 
amongst themselves according to private arrangement. Divi- 
dend shares which have no specified value are issued partly 
to the said A, B, C, D, who divide them in the same manner, 
and partly to the subscribers to the capital ; lastly, founders' 
shares arq issued with no rule but the will of the promoters. 
The public are well aware that the shares were issued to a 
great extent otherwise than for cash ; they know that part of 
the profits will go to dividend and founders' shares, yet, not- 
withstanding, they buy not only shares of the capital, but also 
dividend and founders' shares — the one in preference to the 
other when the greater proportion of the profits is on their 
side, or else when the quotation on the market calls their 
attention to them. And all this simply because the public 
are gamblers, and they buy industrial shares only for the 
purpose of re-selling them at a great profit. 

Now if we suppose that the disclosure of the contracts will 
prevent the public from speculating, and credulous folk from 
losing their money, it^ comes to saying that people may be 
made wise and clever by Act of Parliament. 

Nevertheless, I think it to be just and desirable that the 
advantages reserved to promoters must be disclosed to the 
subscribers of the original capital, as well as to the people 
who acquire shares by transfer ; but instead of the system 
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follorwed in England as to the disclosures of contracts in the 
prospectuses, I should prefer the embodiment of these clauses 
in the Memorandum and Articles of Association, as required 
by the Continental laws. The Italian Code of Commerce, in 
which the law relating to Companies is incorporated, shows 
the best regulation in this special matter, because (by 
Section 89) promoters are bound to state clearly the share in 
the profits to which each of them is entitled ; failing to do so, 
any arrangement in the matter shall be deemed null and void. 
But the said Code, in my judgment, goes too far when (by 
Section 127) it puts a limit to such advantages by making a 
rule that they cannot exceed ten per cent, of the net profits 
during five years only. The same Section declares null and 
void any agreement by which promoters are entitled to any 
remuneration or profit, either in cash or in shares, or deben- 
tures issued as fully paid up, and forbids the payment of any 
commission to any person, placing or guaranteeing the sub- 
scription of any shares in a Company. 

I consider the commissions on every transaction fully 
justified, especially in commercial matters, and I fail to see 
why the person who procures the sale of a cask of wine, 
or of a bag of coffee, or insures the same against losses, 
should be entitled to better terms than another who places 
or underwrites shares, or other securities, in Joint Stock 
Companies. 

As regards the profit of promoters, I do not think that the 
law should interfere with it, and it seems to me that it should 
be a matter of arrangement between the parties concerned, 
and that full liberty should be allowed them in the matter, 
always providing that misunderstanding may not arise through 
concealment. 

Should the Government verify the existence and value of 
THE Assets (other than Cash) contributed by Members 
TO the Capital of the Company ? 

The suggestion that is made in the above question is not 
a new one, and I recollect that the same suggestion was made 
(some twelve or thirteen years ago) at a Congress of Learned 
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Societies held at the Sorbonne in Paris, by M. Alfred Niey- 
marck, the eminent economist^ who has written so many 
remarkable works on public funds and industrial securities. 
He wished the valuation of assets in kind to be verified by 
Government experts. M. Lyon-Caen, whose competence in 
commercial law is known to the Association, observed that 
the Government was not qualified to appoint experts, and 
that the Courts had such powers only in case of litigation. I 
expressed the opinion that such a verification by Government 
experts, as well as by those appointed by Courts (according to 
a resolution of the International Congress of Joint Stock 
Companies of 1889), will not do better than was actually 
done. As to the valuation of an estate or of a going concern, 
every business man would see whether it was exaggerated or 
not, but when new businesses are started, when mines or 
patents are to be exploited, how would it be possible to 
anticipate the future of the undertaking ? 

Since then I have not seen cause to change my mind on 
this subject ; moreover, I believe that the interference of the 
Government or the Court would not only be inadequate, but 
dangerous. Promoters, as a matter of fact, would take 
advantage of an official valuation in order to deceive the 
public, who would obtain no redress for errors, as the 
Government would be slow to decide against the judgment of 
its officials, and Justice that of its Commissioners. Yet no 
doubt something should be done to prevent over-capitaliza- 
tion, for which reason I think that shares issued for the 
purchase of assets must be of a different nature than other 
shares. 

The Italian Code makes no difference between shares issued 
against money and those issued as fully paid up. French 
Law of 1st August, 1898, says that shares issued to the ven- 
dors cannot be delivered, nor are they marketable before the 
expiration of two years after the Company has been formed. 
I think it is the only country where such a requisition has been 
made by the law, and its scope is difficult to understand. 

Such a provision might be useful in English Law, because 
in this country the Companies are not bound to place their 



( S26 ) 

capital before they are formed ; and then it might happen 
that the vendor would gell his shares when the Company 
advertises for public subscription, and thus create a com- 
petition against the Company. (Wise directors do not deliver 
shares to the vendors unless a substantial amount of the 
working capital has been secured, and by the rules of the 
Stock Exchange vendors' shares are not good delivery until 
after six months from the official settlement or quotation.) 
But when the Company must find all the subscriptions before 
its formation, such competition is no longer to be feared. 
Again, such a provision would be of importance if the terms 
of the sale, namely, the price, could be changed ; but as this is 
not 80, owing to the decision of the French Courts, why there- 
fore impose such a delay ? 

As such abuses ought to be reformed, I should suggest that 
shares issued to the vendors should not participate in the 
profits, nor in any distribution of assets, unless the shares 
paid in cash have received a minimum dividend, fixed by the 
Memorandum, and unless they have been repaid in case of 
winding-up. This proposal is justified for two reasons : firstly, 
because vendors point out what advantage the Company de- 
rives by paying in shares, reducing thus the amount of capital 
to be found, a remark which contains practically the confession 
of overcharge. Secondly, because prospectuses never fail to 
call the attention of would-be subscribers to the confidence 
shown by the vendor, who accepts shares in lieu of money ; 
were it so, the measure, I venture to suggest, would make no 
difference. 

There is yet another reason given by the vendors in order 
to justify the excess shares taken in the capital, more espe- 
cially when a Company has to exploit a patent or to work a 
monopoly. They often say :^-" We give you a fortune, the 
value of which cannot be estimated ; it is through our genius 
or our influence that you will earn your millions, so we con- 
sider ourselves justified in taking a large share in the profits. 
As we shall be the builders of your fortune, if we get four, five, 
or aix thousand out of a million ; this is not a price that we 
ask for, but merely a share of 40, 50, or 60 per cent, on the 
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profits.'* My answer to this would be ; — " Yes ; but then no 
shares ought to be issued, only an undertaking as to the pro- 
portion of dividend should be executed by the Company, nor 
should any such undertaking be represented by marketable 
securities." 

As to debentures or bonds issued by a Company as part 
consideration of the assets, such issue should be lawful only 
to complete the price of a real estate estimated by a qualified 
valuer or expert, the amount thereof not to exceed two-thirds 
of the valuation. 

But even such measures as these will not, I fear, prevent 
unscrupulous financiers from taking advantage of the public ; 
they will find other ways of getting money out of the pockets 
of ill-advised investors. In framing the following resolutions 
I do not intend to call more attention to them than they 
deserve, and I quite anticipate what objections might be 
raised ; but still I believe they will afford just cause for dis- 
cussion : — 

FuUy paid'ifp shares issued as payment of assets mv4it differ 
from the shares which represent the working capital, or the pre- 
liminary expenses ; such fully paid-up shares cannot participate 
in the profits unless a minimum cumulative dividend has been 
paid on shares ismed for cash ; nor shall they receive any dis- 
tribution of assets until the total ruyminal amount of the last shares 
has been repaid. 

Any share in the profits secured by the promoters can be 
paid only on the net profit ; it must be represented by a contract 
bearing the names and qualifications of all the beneficiaries ; 
it cannot in any case be represented by marketable securities 
of the Company. 

Fully paid-up debentures cannot be issued by a Company^ 
except as part payment of a real estate, the value of which shall 
have been verified by an expert, and must be stated in the deben- 
ture deed, or in the resolution authorizing the issue ; the amount 
of the said debentures shall not exceed two-thirds of the valuation ; 
their guarantee must affect the property only which is acquired 
with the debentures. Notwithstanding this, the Company shall 
be held liable for the total or partial loss of the property. 
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Should a Company bb forbidden to make an Issue to the 
Public before it has been in existence for a stated 

TIME ? or before IT HAS FULFILLED CERTAIN CONDITIONS! 
IN THE LATTER CASE, WHAT SHOULD BE THESE CONDITIONS? 

Before answering this question it is necessary to call to 
mind again the fundamental difiference existing between 
English Law and practice, as compared to the laws and 
habits of the Continent. Here in England, since the passing 
of the Act of 1900, it is no longer possible to issue any invita- 
tion to the public to subscribe shares, unless the Company 
has been registered, and therefore " constituted.'* It is for- 
bidden to circulate any prospectus, or to have the same ad- 
vertised in the newspapers, unless a copy thereof has been 
filed wifch the Eegistrar of Joint Stock Companies. Such 
prospectus must show, inter alia, the names of the directors, 
their qualification, their remuneration, the expenses of the 
formation of the Company, all contracts made by the pro- 
moters, " between themselves and with third parties previously 
to, or in contemplation of the incorporation of the Company" 
(I use purposely the very words of Question 2, in order to show 
that to its wish the law has already answered), the com- 
mission to be paid for placing or underwriting shares, and the 
minimum subscription upon which the directors may go to 
allotment. This last requisition has been suggested in order 
to avoid the danger, in case the Company should not succeed 
in getting the necessary amount of money to carry on the 
business, that only a few subscribers should have to pay the 
expenses of a winding-up shortly after the formation of the 
Company. This is a sound course followed by well-minded 
directors, and one that the law was right to make compulsory ; 
but, in my judgment, it is not sufficient. In order to make 
the measure more effective it would be advisable to extend it 
to all Companies, no matter whether they " invite the public*' 
or not ; and, instead of leaving the matter to the discretion of 
the promoters, it would be better to require the directors to 
make a declaration to the effiBct that they are satisfied that 
this minimum subscription will enable the Company to carry 
on its business. 
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On the Continent theriei are two systems by which a Com- 
pany may be formed : the first, and most frequently employed, 
consists in securing, by private negotiations, the subscription 
of the capital, and thereafter forming the Company; the 
second invites the public subscription by way of prospectuses, 
and some laws, viz. the Belgian, German, and Italian, con- 
tain regulations to this effect ; whilst in other countries the 
latter system is not forbidden, but everywhere it remains 
unusual. I have already quoted Dr. Schuster as to the pre- 
ference given in Germany to the " simultaneous '* as opposed 
to the '* successive '' system. In Belgium and in Italy it is 
the same, for other reasons, and, generally speaking, on the 
Continent public subscription is not in favour, unless the 
business is of great importance, and possesses guarantees of 
a special character. I am informed also that even in England, 
since the promulgation of the Companies' Act, 1900, public 
issues or invitations ko the public are less frequent,* and 
therefore I see no use in suggesting legislation on a matter 
that will become more and more uncommon. 

Is ANY Extension op the Personal Liability of the Directors 
AND Officers of a Company desirable ? 

It is only in England that the directors are qualified to 
consider the verification of the assets, the importance of the 
services rendered to the Company by the promoters, and the 
allotment of the shares. Thus their liability seems beyond 
question, and it is deemed so in law ; but in point of fact this 
is not the case. The Directors' Liability Act, 1890, is not so 
effective, because their liability becomes null whenever they 
act on the authority of an expert, who himself is not liable. 

* The return printed by order of the House of Commons, 8th August, 
1902, shows that out of 8365 Companies limited by shares, registered in 
the United Kingdom during the year ending December dlst, 1901, only 
517 filed a prospectus with the Registrars of Joint Stock Companies in 
London, Edinburgh, and Dublin ; whilst 2696 have filed a declaration 
that the Company ^* does not issue any invitation to the public to sub- 
scribe for shares," which means that only 15 per cent, complied with the 
requisition of the Act. 
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In order to put a stop to such a peculiar state of things, it 
would be desirable to consider the expert as an agent for the 
directors, because his appointment depends entirely upon 
them. It would be more difficult in law to call such an expert 
an officer of the Company. 

In Germany, besides England, the directors are bound to 
make some investigations into the circumstances accompany- 
ing the formation of the Company, but only under the " suc- 
cessive system.'' In other countries the meeting of the 
shareholders, which is held before the formation of the Com- 
pany, verifies — or, rather, is supposed to verify — the value of 
the assets with or without the assistance of experts. The 
directors are appointed by the shareholders after the adoption 
of the Memorandum, which settles all transactions between 
the promoters and the Company ; even when the directors 
are appointed by the Memorandum, they cannot exercise 
their powers until the Company has been formed ; there- 
fore they cannot be held responsible for what they have not 
done. 

But if they cannot be made answerable for anything 
previous to, or in relation with, the creation of the Company, 
they are still liable for mismanagement, and it is fair to say 
that the Continental Courts show less leniency in this matter 
than the English, and this is as it should be ; otherwise 
Companies with limited liabilities ought to be forbidden as 
a public danger. 

CASSANO. 
London : Ist September, 1903. 

Thb Pbbsijoent : Nous avons encore les rapports de Mr. 
Schuster et de Mr. Rousseau. Gomme ces messieurs sont 
absents, je presume qu'il sera suffisant que ces rapports 
soient deposes sur Bureau et mis a la disposition de chacun 
de vous. 

Mr. Schuster's paper was as follows : — 
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COMPANY LAW: 

ANSWERS TO THE QUESTIONS PUT BY THE 
COMPANY LAW COMMITTEE OF THE INTER- 
NATIONAL LAW ASSOCIATION. 

By Ernkst J. Schuster, LL.D. (Munich), Barrister-at-Law. 

I PROPOSE, in the first place, to state the provisions 
of G-erman law with reference to the several matters respec- 
tively referred to in the questions, and, in the second place, 
to state my opinion as to the effect of such provisions and as 
to the desirability of their introduction in other countries. 



1. As to the matters referred to in Question 1, the 
German law provides that, in the case of any Company 
in course of formation* having to take over any property 
pursuant to any previous arrangement, whether against 
payment in cash or the allotment of shares, the promoters t 
must sign a declaration in which (among other things) all 
transactions having for their ultimate object the acquisition 
of such property by the Company must be specified (Comm. 
Code, s. 191 (2).) It will be seen that the duty of disclosure 
extends not only to contracts and other transactions entered 
upon between the promoters inter se or the promoters and 
third parties, but also to contracts and other transactions 
entered upon between third parties inter se, having for their 
ultimate object the acquisition of property by the Company. 
Thus, for instance, if A sells his undertaking to B con- 
ditionally on the formation of a Company who will acquire 
the undertaking from B, and if B sells the undertaking to the 
Company against payment in cash, neither A nor B, if 

^ As to the manner in which Companies are formed, see Appendix, 
Note 1. 

I The term " promoter " is defined as including the subscribers to 
the Memorandum as well as all persons to whom Shares are allotted for 
any consideration other than cash. — (Comm. Code, s. 187.) 



( 331 ) 

they do not subscribe to the Memorandum, are promoters of 
the Company within the definition of the German law, yet 
the contract between A and B must be disclosed. 

The promoters* declaration has to be examined and reported 
upon by the Company's Board of Supervision as well as by 
the Board of Management, and also by at least two inde- 
pendent auditors, who must be apppinted by the local 
Chamber of Commerce, or other authority representing the 
commercial interests when such an authority exists ; where 
no such authority exists they are appointed by the competent 
Court of the district. 

In the event of any disputes between the auditors and 
the promoters in respect of any information or explanation 
required by the auditors and withheld by the promoters, 
the authority by whom the auditors have been appointed has 
to decide whether the requirement may be insisted on, and in 
the event of the decision being in the affirmative, the auditors 
may defer the issue of their report until the requirement has 
been complied with. 

The reports of the Managing and Supervising Boards and 
of the auditors are among the documents which must be filed 
in the Registry of Companies before the registration of the 
Company, and the report of the auditors appointed by 
the local Chamber of Commerce or other commercial autho- 
rity must also be filed at the office of such authority. (Comm. 
Code, ss. 191-195.) 

The promoters are jointly and severally liable to the 
Company in respect of any loss arising through the inac- 
curacy or incompleteness of the statements contained in 
their declaration, except in so far as they can prove that such 
inaccuracy or incompleteness was unknown to them and that 
the application of the care of a prudent business man would 
not have prevented their ignorance. (Comm, Code, s. 202.) 

Any promoter who knowingly makes a false statement in 
respect of any of the matters referred to, is also subject to 
punishment by imprisonment and fine. {Ibidem, s. 818.) 

In order to avoid any secret arrangements for the acquisi- 
tion of property by the Company after its registration, it is 
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further provided that any contracts for the acquisition of 
property or the erection of buildings inteqded for permanent 
use in the conduct of the Company's business for any con- 
sideration exceeding in value one-tenth of the capital of the 
Company, if made within two years from the date of the 
registration, must be approved of at a general meeting 
by a njajority representing at least three-fourths of the 
capital represented at the meeting and, in the case of any 
contract made during the first year, at least one-fourth of the 
total capital. The Board of Supervision has to examine any 
contract coming under the above-mentioned definition, and 
must present a report in writing embodying the result of 
such examination to the meeting to which such contract is to 
be submitted for approval. If the acquisition of property 
is made pursuant to any arrangement made by the promoters 
before the registration of the Company, the liability of the 
promoters in respect of inaccurate or incomplete statements 
is the sauie as in respect of contracts intended to be com- 
pleted on the formation of the Company. (Comm. Code, 
ss. 207, 208.) 

It was also necessary to introduce some precautionary 
provisions with respect to the increase of a Company's 
capital by the issue of new shares. In the absenoe of such 
provisions a Company might be formed with a small capital 
intended to be considerably increased after the lapse of 
two years, and intended at that time to carry out the 
transaction for which the Company was really formed. In 
order to put some check on devices of this nature, it was 
enacted that any agreement under which the new shares are 
to be allotted as fully or partly paid to the vendors of any 
property is invalid, unless the vendors' name, the particulars 
of the purchased property, and the amount to be satisfied by 
the issue of fully or partly paid shares are submitted to the 
general meeting to which the resolution for the increase 
of capital is submitted. The same information tnust also be 
set out on the forms of application for the new shares. 
(Comm. Code, ss. 279, 281.) 

2. There is no provision in Grerman law directly enabling 
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the Government, or any Government authority, to verify the 
existence and value of the assets contributed by members to 
the capital of the Company. The only way in which any 
interference on the part of any Government official in respect 
of the matters in question is possible in an indirect manner, 
is provided by the rules regulating the formation of a Company 
on the '^successive "plan. This plan is carried out in cases 
in which the entire capital is not subscribed for by the 
promoters. In such a case the constituent meeting of the 
Company has to be presided over by the Judge of the Local 
Court in the district of which the Company is to be registered, 
and it is his duty to see that all the material which the law 
requires to be put before the meeting is duly put forward by 
the persons whose duty it is to do so. The material includes 
the declaration and report as to the value of the property to 
be acquired by the Company, to which reference is made 
below. (Comm. Code, s. 196.) 

According to the practice introduced in Germany since 
the introduction of the more stringent provisions as to the 
formation of Companies (1884), the "simultaneous" method 
of formation, viz., the allotment of the whole share capital to 
the promoters, is almost exclusively applied, and the meetings 
presided over by the Judge of the district are, therefore, only 
of extremely rare occurrence. 

Certain provisions, intended to enable the public to arrive 
at a correct conclusion as to the value of the property 
acquired by a Company in course of formation, though not 
connected either directly or indirectly with any examination 
on the part of any Government authority, and therefore not 
coming within the immediate scope of the question, may 
be mentioned in this place as serving purposes similar to 
those which would be served by regulations such as those 
suggested by the question. 

The promoters' declaration must, in addition to the in- 
formation mentioned (sub 1), contain a statement showing 
"the principal circumstances upon which the appropriate- 
ness of the amounts allowed for the property contributed to 
the capital of or otherwise acquired by the Company depends," 
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and mentioning the prices for the parchase or production of 
any part of such property during the preceding two years, 
and, in the event of the Company acquiring an existing 
undertaking,' the results of the working of such undertaking 
during the two preceding business years. The examination 
and report to be made by the Company's two Boards and 
by independent auditors, as mentioned (sub 1), must have 
special reference to the question whether any objection exists 
against the appropriateness of the amounts allowed for the 
property contributed to the capital of, or acquired by, the 
Company. (Comm. Code, ss. 191, 198.) 

Another mode of providing for a certain control on 
the part of a public authority is supplied by the rules 
affecting Stock Exchange securities generally, which, as a 
matter of course, also apply to shares for which a quotation 
is applied for on any German Stock Exchange. The Imperial 
Statute of 1896, on the regulation of the Stock and Produce 
Exchanges (hereinafter referred to as B. G.), provides (s. 86) 
that the committee to whom applications for a quotation are 
referred must examine documents of a certain class (which, 
in the case of the shares of a Company, must include the 
Memorandum, the last yearly report, and, in the case of 
a Company incorporated within the last two years, the 
auditors' reports), and must see that all material enabling 
the public to form a judgment as to the value of the securities 
offered to it are duly supplied on the prospectus. 

3. Shares in a Company formed for the acquisition of 
an existing undertaking cannot obtain a quotation on any 
German Stock Exchange unless and until a year at the least 
has elapsed since the date of the registration of the Company, 
and unless and until the first yearly balance-sheet and th^ 
first yearly statement of the profit and loss account of the 
newly-formed Company have been published. 

The Government of the State in which a Company is 
registered may, however, in the case of the existence of 
special circumstances justifying a relaxation of or dispensation 
from the rule, authorise such relaxation or dispensation. 

An indirect inducement to postpone the public issue of 
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the shares of a Company for a certain period subsequent 
to the registration of the Company may also be found in the 
provisions contained in s. 203 of the Commercial Code, T«rhich 
enacts that any person issuing a prospectus offering shares for 
public subscription within the first two years from the date of 
the registration of such Company is liable to compensate the 
Company for any damage arising through the inaccuracy or 
incompleteness of the statements made by the promoters 
if such inaccuracy or incompleteness was known to him, or 
would have been known to him if' he had applied the care 
of a diligent business man. ItsujEpllows from this that any 
financial house issuing the shares of a Company within the 
first two years of its existence has to make a careful examina- 
tion of the promoters' statements if liability in respect of 
such statements is to be avoided, and that it is safer to 
postpone the issue for a period of two years from the date 
of the Company's registration.* 

4. The personal liability of the directors and officers 
of a Company according to German law has to be considered 
(rt), with reference to the formation of the Company ; {b), with 
reference to the subsequent management of the Company. 
As to (a), it is provided that the members of the Board of 
Management and of the Board of Supervision who, when 
examining the circumstances relating to the formation of the 
Company, including the statements contained in the pro- 
moters' declaration, do not apply the care of a prudent 
business man, are jointly and severally liable to compensate 
the Company for all damage arising by reason of such want 
of care, in so far as such compensation cannot be recovered 
from the promoters or the persons having offered the shares 
for public subscription under the rules mentioned svb 1 and 
sub 3 (Comm. Code, s,»204). 

In order to prevent any evasion of these regulations, it is 
further provided that claims against any members of the two 
Boards, and against any promoter or other person having 
issued shares under any of the above-mentioned rules, cannot 
be the subject of any compromise unless at least five years 

^ As to the isBue of prospectuses, see also Appendix, Note 2. 
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have elapsed from the date of th^ regiatration of. the 
Company, and then only subject to the approval of such 
compromise by the Company in goneral meeting, which 
approval cannot be given if shareholders holding at least 
one-fifth of the Company's capital object. 

As to {b), it is provided that each member of the 
Managing Board and of the Supervising Board have to 
apply the care of a prudent business man in the discharge 
of his duty as such member, and that the members of 
the two Boards are jointly and severally liable to compensate 
the Company for any damage or loss arising through any 
neglect of duty on their part; in certain specified cases 
(unauthorised payments to shareholders, the purchase of any 
shares in the Company, or the advance of money on the 
security of any such shares, or the continuance of payments 
after it has been ascertained that the Company is insol- 
vent, &c.)» the creditors as well as the Company may claim 
such compensation. (Comm. Code, ss. 241, 249.) 

II. 
(A.) — General Statement. 

The question as to the advisability of regulations 
affecting the formation of Joint- stock Companies cannot 
be considered apart from the modes of association which 
the law of each country provides for persons wishing 
to carry on trade with limited liability and by means of 
corporate bodies. In England, certain large undertakings, 
such as Railway and Canal Companies, are always incor- 
porated by Special Acts, and some of the older Banks 
and Insurance Companies hold their corporate rights under 
Boyal Charters; but the bulk of joint-stock enterprises 
is carried on by Companies limited by shares incorporated 
under the Companies' Acts, and all proposals . of reform 
are made with reference to Companies of the last-mentioned 
nature. Companies limited by shares do not merely include 
associations with a large and fluctuating body of share- 
holders whose shares are quoted and negotiated on the Stock 
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Exchanges, but also associations of a more private nature 
and having but few and permanent shareholders {e.g.^ a 
Company is frequently formed for the purpose of carrying on 
the business of a trader for the benefit of his family after his 
death, or for the benefit of his creditors after his insolvency). 
Registration under the English Companies' Acts is a favour- 
able method in the case of Companies carrying on trade, but 
not so much for the benefit of the shareholders as for the 
furtherance of some political, social or charitable object (e.^., 
public house trusts. Companies formed for the providing 
of workmen's dwellings, educational establishments, club 
houses, &c.], and is not infrequently resorted to in the case 
of purely philanthropic institutions. 

This state of things does not in any way correspond with 
the state of things prevalent in Germany, and, as far as 
I know, in other continental countries. In Germany the 
whole legislation relating to Share Companies proceeds from 
the assumption that they are always of a public and purely 
commercial nature, and that their shares are intended to 
be the subject of dealings on the Stock Exchanges. For 
this reason a variety of other forms of association is provided 
for a number of purposes which, in England, are all served 
by Companies registered under the Companies' Acts. Private 
Companies in Germany obtain incorporation and limited 
liability of the members by registration under the Limited 
Partnership Act of 1892 (amended by Statute of the 20tb 
May, 1898), and for other purposes a large variety of statu- 
tory forms of association is in existence in addition to the 
general forms allowed under the German Civil Code; the 
latter include the '' registered societies " which, if formed 
for any object other than trade, acquire corporate rights 
by registration, and if formed for purposes of trade acquire 
such rights by charter obtainable from the Government of 
the State in the territory of which their principal place 
of business is situate. (German Civil Code, ss. 21, 22.) The 
stringent regulations imposed by the German law in the case 
of Share Companies do not exist in the case of limited part- 
nerships formed under the above-mentioned Imperial Act, 

22 
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or in the case of incorporated societies formed under the 
German Civil Code, or in the qase of numerous other forms 
of Companies registered under provisions affecting par- 
ticular classes of Companies (Colonial Companies, co-opera- 
tive societies, &c.), and, in proposing any changes of the 
Company law of any country in the direction of greater 
stringency, it ought always to be similarly considered whether 
modes of incorporation exist which are applicable to Com- 
panies not being commercial Companies in the strict sense 
of the word and not requiring a quotation for their shares on 
the Stock Exchange. In the United Kingdom, where, as 
mentioned above, registration under the Companies' Acts is 
resorted to for a great variety of purposes, the distinction 
has to a certain extent been recognized by the Act of 190O, 
which includes many provisions applicable only in the case of 
Companies whose shares are offered to the public for sub- 
scription, and it must be understood that the following 
observations are intended to apply exclusively to Companies 
of the last- mentioned kind. 

As regards the German regulations generally, it was, 
on their first introduction in 1884, feared that their greater 
stringency would hamper the development of joint-stock 
enterprise, and would prevent persons of good social and 
commercial position from taking any part in the promotion 
of Companies, or from joining the managing or supervising 
boards. Experience has conclusively proved that these fears 
were unfounded, and on the revision of the German Com- 
mercial Code, which took place in connection with the enact- 
ment of the Civil Code which came into force in 1900, it was 
not suggested from any side that such stringency should be 
in any way relaxed; the changes which were made were, 
indeed, all in the direction of greater strictness. 

If, on the other hand, the question is asked whether the 
many precautionary measures embodied in the German Com- 
pany-Law have proved effective, the answer is not so simple ; 
and whatever the general result may be, it cannot be denied 
that within the last five years some very disastrous expe- 
riences have been made in German joint-stock undertakings. 
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I do not think this proves that the general effect of German 
Company law has disappointed the hopes on which it was 
founded, but it has certainly been shown conclusively that 
persons interested in Companies, either as shareholders or as 
creditors, ought not to rely too much on the protection of 
legal provisions. Every new rule leads to new modes of 
evasion, and the fight between the legislator and the persons 
devoting their skill to the frustration of his intentions will 
never come to an end. 

(B.)— Statements as to the Individual Questions. 

Ad 1. — The German definition of the term ** promoter '* 
seems much too narrow, and the concealment of the true 
promoters is facilitated by the narrowness of the definition. 
If A. sells his undertaking to B. for a purchase price to 
be satisfied in shares of a Company, or by the proceeds of the 
issue of any such shares, and if B. enters upon a correspond- 
ing agreement with the Company, A. is not a promoter within 
the German definition, and B. is a promoter only in so far as 
the purchase-money is to be satisfied by shares. It can easily 
be shown how in this manner the real promoters can hide them- 
selves behind dummies with whom intermediate contracts are 
made. The law, no doubt, determines that all transactions 
having for their ultimate object the acquisition of property by 
the Company are to be disclosed, but the responsibility for 
such disclosure rests on the promoters, and if these are 
not persons of substance, their liability is without any 
practical advantage. The duty of the Boards to examine 
into the circumstances of the formation is probably a safe- 
guard in many cases, but experience has shown that expert 
Company promoters do not find it difficult to deceive persons 
of good commercial reputation, and if they have been deceived 
without having been actually careless, no one remains respon- 
sible except the promoters. For this reason the definition of 
a promoter should include all persons who sell property for a 
purchase price to be satisfied by the shares of a Company or 
out of the proceeds of the issue of any such shares. 
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Another mode of evasion is made possible by the forma- 
tion of Promoting Companies without any substantial capital, 
who act as promoters in the place of their shareholders, who, 
as such shareholders, become entitled to all the profits, while, 
in the event of any liability arising by reason of any circum- 
stance connected with the promotion, they cannot become 
subject to any substantial loss. There are various methods 
by which this mode of evasion might be avoided. 

There is, finally, the possibility of forming the Company 
with a small capital in the first instance, and acquiring the 
property after the lapse of two years, the capital being 
provided by the issue of new shares. The precautionary 
provisions mentioned above as intended to counteract any 
evasion of the rules as to promotion by this method are 
hardly adequate, inasmuch as the shareholders of the original 
small company would be all interested in the promotion 
scheme, and would be the only persons present at the meeting 
sanctioning the increase of capital ; the new shareholders 
would be informed of the acquisition of the property by 
the particulars given on the application forms, but no pro- 
moters', directors', or auditors* report would have to be made, 
nor would the vendors in such a case incur any liability as 
promoters. 

Ad 2. — The declarations to be made as to the value 
of any property acquired by a newly-formed Company are 
of a more thoroughgoing nature since 1900 than they were 
before. Under the old law the promoters had to set out 
the circumstances which made the purchase prices ** appear 
justifiable," while now they must set out the circumstances 
showing their appropriateness. Thus an objective statement 
is substituted for the statement of subjective opinion. The 
reports to be made by the Boards and by independent 
auditors have now expressly to declare whether any objection 
exists against the prices, while formerly no expression of 
opinion on this point was required. It remains to be seen 
whether these alterations will produce the desired effect. 
It is always easy to make out a plausible case for the 
appropriateness of a purchase price, and it cannot be ex- 
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p6cied that either the Boards or the auditors will be too 
severe in their criticisms. Moreover, the declaration and 
reports are not generally made known to intending share- 
holders. They have to be filed in the Commercial Begistry, 
and may there be inspected ; and where the auditors have 
been appointed by the local Chamber of Commerce, or other 
representative authority, they must, under one of the new 
provisions, also be filed at the office of such authority ; but, 
as nobody ever applies at the Commercial Begistry for the 
production of any declaration and report, it is unlikely that 
the demands for inspection at the office of the Chamber 
of Commerce will be numerous, and it ought to be remem- 
bered that the registration and incorporation of a Company is 
not in any way hindered by the nature of the declaration or 
report in so far as it refers to the matters in question. But 
whether provisions like those of the German law on this 
subject be effectual or not, it is, in my opinion, clear that 
any enactments requiring some public authority to inquire 
into the value of the property acquired by Joint-stock Com- 
panies on their formation would lead to most unsatisfactory 
results. To begin with, it would widen the limits of State in- 
terference in a most undesirable way. 

The functions of government are already sufficiently 
varied and laborious, and will, as time goes on, increase 
in volume, variety and difficulty; but they ought not to 
include the duty of acting as arbitrator between purchasers 
or vendors of commercial undertakings. A person intending 
to subscribe to the shares of a Company is not entitled to a 
greater degree of protection than the intending purchaser of 
a horse or of a picture ; it is right that he should be pro- 
tected against fraud or misrepresentation, but as to the 
value of the article which he buys he must use his own 
judgment. Moreover, it is too much to expect from any 
person, be he a Government official or a private individual, 
to decide on the question of the reasonableness of the price 
paid or agreed to be paid for a commercial undertaking 
by a Company in course of formation, such reasonableness 
depending as much on the prospects of the future as on 
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the results of the past ; and if any Government authority 
were allowed to determine any such question, the fallibility 
of their judgment would soon be demonstrated. 

Ad 8. — The restriction of the German Statute mentioned 
above refers to negotiation on the Stock Exchange, and not 
to the issue of shares to the public, but to a great extent 
the issue of shares to the public is effectively prevented, 
as long as it is impossible to obtain a settlement and 
quotation on the Stock Exchange. It would, in my inten- 
tion, be undesirable to go further than the existing German 
law, and it is by no means certain whether the imposition 
of a close time, even for the purpose of preventing nego- 
tiation on the Stock Exchange during that time, does not 
already go too far. The transformation of a private busi- 
ness undertaking into a Joint-stock Company is often duo 
to the most legitimate motives. The very success of a 
private trader's enterprise may make it desirable for him to 
extend his operations to an extent imposing the necessity 
of registering as a Share Company and oifering shares for 
public subscription. The existence of a close time makes 
it necessary to appeal in the first instance to professional 
promoters, who take over the undertaking and subscribe 
for the necessary capital, and if they have to wait for 
a year or more before they are able to dispose of the 
shares, they will recoup themselves, either by giving less 
than the proper value of the business which they acquire, 
or — and this will occur more frequently — by selling the 
shares at a higher premium than is compatible with their 
intrinsic value. The premium on the shares will depend 
on the result of the working during the time in which the 
shares are entirely in the promoter's hand ; but these results 
are ascertained by balance-sheets settled by persons who 
have every inducement to make them appear favourable. 
No one acquainted with the accounts of large commercial 
or industrial undertakings will deny that, without using 
any means which can be called dishonest, it is possible 
to give expression in the balance-sheet to the conscious 
or unconscious bias of its authors, and it would be disre- 
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garding the tendencies of human natare if one expected 
the balance-sheets made in the intermediate period to be 
of a pessimistic or extra- prudent nature. 

Ad 4. — I attach great importance to the establishment 
of strict rules as to the responsibility of directors and 
managers, both in respect of the formation of the Company 
for which they act, as with reference to the subsequent 
conduct of business. The rule as to the care of a prudent 
business man establishes a proper and useful standard. 
None of the elaborate precautions prescribed by the German 
law are of the slightest value if their observance is not 
entrusted to and under the supervision of men of business 
habits, and willing to give a proper amount of time and 
care to the affairs of the Company which they serve ; 
and, on the other hand, even a smaller number of pre- 
cautionary provisions is sufficient if the direction of the 
Company is in capable and careful hands. Want of time, 
non-attendance at board meetings, want of commercial 
experience should never be allowed as excuses for directors 
in the case of avoidable losses suffered by their Company. 
The more it is understood that the necessary time must 
be found, that the meetings miist be attended, and that 
commercial experience is pre-supposed, the better the inte- 
rests of the Company will be looked after. To say that a 
stringent liability will frighten away men of substance is 
inconsistent with the teachings of experience. Men of sub- 
stance will not shrink from duties for the performance of 
which they receive substantial remuneration, unless they are 
disinclined to take trouble, or feel that they do not possess 
the knowledge and experience required for the proper per- 
formance of such duties ; and if the removal of indolent, 
ignorant, and incapable men from the boards of directors 
is the result of any rules of law imposing a greater degree 
of diligence on persons entrusted with the management and 
supervision of Companies, one of the most important objects 
of Company Law will be attained. 
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APPENDIX. 
Note 1. 

The German law distinguishes between the formation of a 
Company and its incorporation. The asual method of forma- 
tion is the so-called *' simultaneous " method, under which 
the promoters (being persons to whom shares are allotted for 
any consideration other than cash and the persons who sign 
the Memorandum of Association) take the whole of the share 
capital. The Company is formed as soon as this has been 
done. Under the '* successive " method, on the other hand, 
which is very rarely adopted, the promoters offer the whole or 
part of the shares to the public, and when the whole capital 
has been subscribed, and a meeting of the shareholders, by a 
prescribed majority, has decided in favour of the formation of 
the Company, the formation is complete. A Company formed 
but not incorporated cannot transact business, but has a 
certain inchoate existence, and is subject to certain statutory 
duties. For instance, it has to appoint the Managing Board 
and the Supervising Board in the manner prescribed by the 
Code. 

The incorporation of the Company may be effected as 
soon as the formation is complete and at least 25 per cent, of 
the share capital (in so far as such capital consists of cash 
contributions) has been paid up, by registration in the local 
Commercial Eegister. The centralised system of Company 
registration which prevails in the United Kingdom has not 
been adopted in Germany. Speaking broadly, each place 
which has a Local Court,* has a Commercial Begister, which 
is attached to such Local Court and under the superintendence 
of one of the judges thereof. The application for registra- 
tion is addressed to the Local Court, and must be signed by 
every member of the Supervising Board and every member 
of the Managing Board. It must state that the capital is 
entirely subscribed for, and that the prescribed percentage 
has been paid up, and be accompanied — 

(1.) By the memorandum of association ; 

(2.) Authenticated copies of all contracts by which special 
advantages are given to individual shareholders, and of all 
contracts relating to the acquisition of property by the Com- 
pany in consideration for shares or otherwise, and by the 
promoters' declaration (mentioned above, svbs 1 and 2) ; 

* There are 1988 such Courts in Germany. 
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(3.) In the case of the '^ saccessive " formation of a 
Company, by the duplicates of the forms of application and 
a list of the shareholders signed by the promoters ; 

(4.) By the documents relating to the appointment of the 
Boards ; 

(5.) By the reports on the promoters' declaration, men- 
tioned above, subs 1 and 2, as well as by the documentary 
evidence relating thereto ; 

(6.) In the case of undertakings requiring a Government 
licence, a document showing that the licence was duly ob- 
tained must also accompany the application. 

The Judge acting as Begistrar, after having satisfied him- 
self that all the required documents are complete and correct 
in form, has to register the Company. 

The registry is open for public inspection, and certain 
material parts of the particulars relating to a newly-registered 
Company have to be published in the local Official Gazette. 
By the fact of the registration the Company acquires its 
incorporate existence and the right to transact business. 
(See Commercial Code, ss. 180-200.) 

Note 2. 

The officers of a Company as such are not liable for the 
contents of any prospectus by which the public is invited 
to subscribe for shares ; the Company itself never offers 
its own shares, as it does not come into corporate existence 
before the whole of the capital is placed. The prospectus is 
generally issued by some financial establishment on behalf of 
the promoters or the financial syndicate to whom the pro- 
moters have sold their shares. It will be seen from the 
statement made above (stib 3), that the persons issuing the 
prospectus of a Company within the first two years of its 
existence are liable for any inaccuracy or incompleteness 
which might have been avoided if they had applied the 
care of a diligent business man. This liability, which can 
be enforced by the Company only, and not by any individual 
shareholder, exists whether the shares are to be negotiated on 
any stock exchange or otherwise. 

In the case of shares which are to be negotiated and 
quoted on any German Stock Exchange, a further liability 
attaches to the persons by whom or on whose behalf the 
prospectus is issued, which may be enforced by any share- 
holder who has been damaged by the divergence between the 
facts and the statements in the prospectus. This liability 



( 846 ) 

arises whether the prospectus is issued within the~ first year 
of the Company's existence or otherwise, but comes to an end 
as soon as five years have elapsed from the date on which the 
quotation was granted. The liability does not go quite as far 
as the liability incurred in the case of shares issued within 
the first two years of a Company's existence. It arises in 
respect of false statements, the falseness of which was known 
to the parties responsible for the prospectus, or would have 
been known but for their gross negligence, and in respect 
of the omission of important facts if such omission was 
intentional or due to a reckless disregard of the duty to 
examine the essential facts. 

The special liabilities in respect of prospectuses may, 
therefore, be summed up as follows : — 

(1.) In the case of shares issued within two years from 
the date of the registration of a Company, inaccuracy or 
incompleteness enables the Company to claim damages 
against such of the parties responsible for the prospectus as 
were guilty of fraud or any decree of negligence. 

(2.) In the case of shares quoted on any German stock 
exchange issued at aily time, inaccuracy or incompleteness 
enables any shareholder to claim damages within five years 
from the date of which the quotation was obtained against 
such of the parties responsible for the prospectus as were 
guilty of fraud or gross negligence. 

(3.) In all other cases the general law of contracts is 
applicable. (See Comm. Code, s. 203 ; B. G., ss. 43-45.) 

M. Eodolphe Eousseau's paper was as follows : — 
RAPPORT 

DE 

M. RODOLPHE ROUSSEAU, 

Avocat a la C our d'Appel de Paris ; 
Happorteur-Qeniral du Congrda International de 1900 sur lea Sodetes 

par actions; 

Bapporteur- General de la CommUsion extra-parlementaire inatiiuee 

par arrStS de M, le Garde dea Sceaux de France pour la 

Beforme dea Loia awr lea 8ociet4a par actiona. 

Les questions port6es a Tordre du jour de la conference 
(Jeudi 1*" Octobre) concernant les soei^t^s anonymes sont des 
plus importantes. 

Par cette formule "protection du public, en matiere de 
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creation de soci^t^s anonymes/' tons les principes peuvent 
etre mis en discassion, celai de rautorisation pr6alable, de la 
liberty, de la surveillance et da controle du Goavemement. 

Je ne crois pas que Tintention des r6dacteurs de Tordre 
da jour ait 6i6 d'engager one discussion aussi vaste. Les 
divisuma du programme me permettent de penser que la 
preoccupation tres legitime qui a inspire le texte de la 
question pos^e est celle de la remuneration des apports. 

G'est sur la question ainsi limit6e que portent les developpe- 
ments qui suivent : 

A. 
Faut'il obliger les fondateurs d publier les contrats quails ont 
fait entre etix et avec des tiers pr4alablement a la con- 
stitution de la societe et en vue de celle-d ? 

Cette idee n'est pas nouvelle. 

EUe a fait I'objet d'une discussion au Gongr^s inter- 
national des Societes en 1900, et je ne puis mieux faire que 
d*emprunter au compte-rendu stenographique les passages 
suivants : 

M. GuFFROY : Je demande qu'on publie tout ce qui pent 
edairer le public sur les conventions des fondateurs avant 
la souscription, sinon in extenso, a raison des difficultes 
materielles et peut-etre des droits des tiers, du moins d'une 
fafon suffisante pour qu'on puisse s'en rendre un compte 
exact. 

Je demande qu'on indique ou le souscripteur pourra 
trouver ces renseignements avant de souscrire, qu'il puisse, 
comme en Angleterre, examiner le dossier de Taffaire projetee 
et voir quels ont ete tons les engagements pris par les fonda- 
teurs, afin que nous ne retrouvions plus ces scandales que 
nous avons vus a differentes reprises. 

C'est ainsi que des fondateurs avaient secretement passe 
un traite qui faisait partager les apports avec des tiers 
inconnus des premiers souscripteurs. 

Nous avons vu cela dans Taffaire d'un journal monte par 
actions qui a donne lieu a un proces de la part des fondateurs ; 
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nous avons vu cette chose curieuse qu'un des sonscriptears 
fictifs est venu plaider lui-meme sa propre turpitude, est venu 
declarer qu'il n'avait 6t6 qu'un prete-nom, qu'il n'avait rien 
souscrit, rien vers6, pour faire annuler Tacte de soci6t^. 

Je desire done qu'on publie tout ee qu'on pent publier ou 
qu'on renvoie les souscripteurs a un dossier d6pos6 a la 
soci6t6 emettrice et dans ses succursales, afin que le public 
sache bien ce qui a 6t6 con venu entre les fondateurs. 

M. LE President : Vous aurez Tobligeance de d6poser une 
proposition ^crite sur ce point. 
La parole est a M. Lanquest. 

M. Lanquest : Messieurs, je ne crois pas qu'il soit utile de 
publier le projet des statuts avant la souscription. J'estime 
qu'il y aurait plus d'inconv6nients que d'avantages a proc^der 
ainsi. 

Le but de la publicity, dans la loi fran9aise et dans la 
loi beige, est surtout de porter la soci^t^ a la connaissance 
des tiers. Gelui qui souscrit est r6put6 savoir ce qu'il fait et 
c'est v^ritablement le traiter en mineur et en incapable que 
de lui dire : ^'Yous avez souscrit sans connaissance de cause," 
si une publicity pr^alable n'est pas faite. 

Groyez-vous vraiment que, lorsque vous aurez public les 
statuts ; I'actionnaire qui souscrira, puisqu'on le suppose un 
naif, connaitra mieux I'affaire ? 

Je ne le pense pas, et, s'il doit etre trompS, il le sera tout 
aussi bien ; seulement au lieu d'etre tromp6 purement et 
simplement, il sera tromp6 I6galement. 

Quant aux tiers, ils n'ont aucun int^ret a counaitre les 
statuts avant la constitution de la soci^t^: je ne vois done 
aucun avantage dans la publication pr^akble des statuts. 

Par contre cette mesure, si elle 6tait exig^e, aurait le 
tort grave de porter atteinte a la liberty des conventions. 
Pr6senterait-elle des inconv6nients ? Je le crois. Je ne peux 
pas les 6num6rer tous ; permettez-moi cepcndant d'en signaler 
quelques-uns. 

II arrive souvent que, pour un grand travail, d'utilit^ 
publique, une adjudication doit avoir lieu. Les capitaux se 
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rassemblent, on r^dige des statute, on souserit des actions, 
Tassembl^e g6n6rale est tenue et elle decide qae la soci6t6 
n'est constitute que sous la condition que la Soci6t6 sera 
d6clar6e adjudicataire. 

Groyez-vous qu'il ne serait pas dangereux dans ce cas de 
publier les statuts avant la souscription ? Ne sera-ce pas le 
plus Bouvent faire connaitre le cbiffre jusqu'auquel la soci^t^ 
compte porter des encberes ? 

Un deuxieme cas pent se presenter: des copropri^taires 
indivis veulent former entre eux une soci6t6 anonyme. 

AUez-Yous obliger ces copropri6taires, qui connaissent tons 
bien leur affaire, a publier des statuts dont ils sont eux-memes 
les r^dacteurs ? 

II faut etre logique jusqu'au bout et r^pondre affirmative- 
ment, quoique cette publication soit inutile et n'ait d*autre 
effet que de retarder la perfection du contrat. 

Le projet de loi que M. Boz^rian a rapports en 1884 
devant le Stoat, contient un article 64 ainsi confu : 

'^ Quand la 80ci6t6 se constitue au moyen de souscription 
publique, le projet d'acte de soci^t^ doit etre public dans le 
recueil dix jours au moins avant Touverture de la sous- 
cription." 

Et quelle 6tait la consequence de la non-publication? 
G'^tait la nullity de la society. 

Gette distinction est tres rationnelle ; mais dans la pratique, 
il serait tres difficile de distinguer quand il y aura un souscrip- 
tion publique ou non. 

La plupart du temps il sera impossible d'6tablir si une 
society constitute sans souscription publique est r^guliere; 
on ne prouve pas un fait n6gatif. 

Pour ces diff^rentes raisons, j'estime qu'il est inutile et 
par cela meme dangereux de demander que le projet des 
statuts soit public avant la souscription. 

On suppose toujours que le souscripteur est un naif. On 
a declare, je le sais, que Tactionnaire est un tigre ou un 
mouton ; qu'en tous cas c'est une bete. 

Je crois qu'on a fait un portrait du souscripteur qui n'est 
pas exact ; il ne souserit pas sans savoir ce qu'il fait ; ce n'est 
pas la gent moutonniere dont parlait Babelais. 
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Je demande done au Congres de decider qit'il ne sera pas 
fait de publication des statats avant la souscription. 

M. LB PaiisiDENT : La parole est a M. de Gassano. 

M.deGassano: Cette question de la publicity est grave; 
c'est pourquoi je dois, pour la seconde fois, prendre la parole 
a ce sujet. 

La publication des statuts avant la souscription, je dirai 
meme avant la constitution de la soci^t^, serait une mesure 
tres prudente. 

Moi qui ai toujours d^fendu la liberty absolue et Tabsence 
de toute r6glementation, je tiens a vous dire que celle-ci est 
une r6glementation de tout premier ordre; on pourrait dire 
que c'est une mesure d'ordre public. 

En effet, que se passe-t-il dans la pratique ? 

Lorsqu'une soci6t6 a fait des statuts, que quelques action- 
naires, soit par souscriptions effectives, soit par des promesses, 
se sont engages sur la lecture des statuts qu'ils ont vus non 
seulement de leurs propres yeux, mais en consultant leurs 
conseils, il arrive qu'au dernier moment on change ces statuts. 
Ge cas s'est pr6sent6 et pent se presenter dans les pays ou les 
statuts sont passes par un acte sous seing-priv6. 

Quand vous allez devant un notaire, comme en Belgique 
et dans d'autres pays, quand les statuts sont passes par acte 
autbentique devant t^moins, on ne pent plus les changer, une 
fois que la signature y est appos6e. 

Mais lorsque, comme cela se passe en Angleterre, comme 
cela pent se passer en France, ou les statuts consistent en un 
acte sous seing-priv6, il se pent tres bien que les action- 
naires qui sont les vrais fondateurs — les cuisiniers, si je puis 
m'exprimer ainsi — de Taffaire, changent le plan. 

Gomment voulez-vous que les actionnaires a qui on a remis 
un papier et qui Tont sign6 avec la formule '' je m*engage a 
prendre tant d'actions apres avoir pris connaissance des 
statuts"; comment voulez-vous, dis-je, qu'au bout de quel- 
ques jours ils se souviennent de tons les details ? 

Et s'ils r^clament on leur dit: "Mon ami, vous vous 
trompiez ; vous avez pris connaissance des statuts, la m6moire 
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V0U8 fait d^faut." Et cependant il peut arriver qu'on a 
change d'une fa9on presque fondamentale I'acte de soci^t^. 

G'est pour cela que je me range a ce que je crois etre, si 
j'ai bien entendu, Tavis de M. Rousseau, et j'abonde dans le 
sens non seulement de la publication des statuts avant la 
souscription, qu'elle soit publique ou priv6e, mais meme avant 
la fondation, la constitution de la soci^t^. 

Nous ne pouvons pas entrer dans les details. 

Permettez-moi cependant d'ajouter un mot pour vous 
montrer que le systeme existe d^ja, que je n'apporte pas 
ici un remede empirique, que j'apporte — passez-moi Texpres- 
sion — de la pharmacop6e. 

Dans certains pays comme TAngleterre, que se passe-t-il? 
En dehors des sept fondateurs de la soci6t6 qui souscrivent 
Tacte de constitution, il n'y a pas d'engagement par les 
souscripteurs. 

Je ne vais pas jusqu'a dire que toutes les souscriptions 
ant^rieures au d6pdt de Facte sont nuUes, car il y a certaine- 
ment ici des membres qui connaissent tres bien la loi anglaise; 
il n'y a pas nullity d*engagement absolue, mais il est toujours 
possible de ne pas se conformer aux obligations resultant de 
la souscription tant que le prospectus n'a pas 6t6 public. 

Par consequent voila un pays dans lequel, tout en n'ayant 
aucone publicit6 pr6alable, il y a le d6p6t de I'acte qui vaut 
une publicity, puisque tout le monde peut en prendre con- 
naissance. 

En Belgique, vous le savez, Tacte est depos6 chez un 
notaire qui est responsable du d6p6t aupres du greffe du 
Tribunal. Du moment que I'acte a 6t6 sign6, les fondateurs 
en sont dessaisis, ils ne peuvent plus y toucher. 

Je reviens a TAngleterre. Le precedent orateur disait 
avec raison : il y a des cas ou une society se constitue sans 
qu'il y ait souscription publique. En France du reste, la 
souscription publique n'existe pas. (Interruptions.) 

Ceux que j'appelle des souscripteurs sont ceux qui sou- 
scrivent I'acte. En France, quand la soci6t6 est constitute, 
on appelle souscription, celle qui a lieu par I'entremise des 
banquiers. 
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Mais ce n'est pas la vraie souscription ; c^est remission 
d'actions, ce qui est ane autre question. 

Si nous entrons dans la quintessence du droit, c*est ainsi 
qu'il faut raisonner. 

Par consequent, que la souscription eziste ou non, il faut 
toujours la pr6voir. Cast tellement vrai, qu'en Angleterre 
les soUicitors pour se mettre a I'abri des reclamations qui 
pourraient etre faites par ceux qui viendraient ult6rieurement 
a faire partie de la society, font publier des prospectus dans 
tous les cas ; meme lorsque la society se constitue, comme en 
France, en mettant le fonds commun dans I'apport. Ges cas 
se sont produits. 

II y a une society a Manchester, qui appartient a une 
seule famille compos^e de troisouquatre personnes; elles ont 
fait une society pour partager leurs int6rets, sans avoir besoin 
de vendre leur fonds. 

On a eu soin de faire publier un prospectus et de faire 
insurer dans les journaux de Londres et de Manchester une 
note disant: '^Bien qu'il n'y ait pas de souscription publique, 
le capital 6tant partag^ entre les membres qui ont mis leurs 
fonds en society pour delimiter les int6rets et les respon- 
sabilit^s de chacun, nous d6clarons que ceci est le prospectus 
de la society." 

De sorte que les personnes qui achetent les actions ne 
peuvent pas dire : il n'y a pas eu de prospectus. Ainsi dans 
un pays ou la publicity n'est pas obligatoire, on la fait motu 
proprio parce qu'on la trouve bonne, 

Ce n'est pas vingt jours avant ou vingt jours apres qui 
peuvent avoir de importance pour la publicity, et je crois 
que les vingt jours avant peuvent avoir des avantages que 
j'ai signal^s et que vous connaissez d'ailleurs mieux que moi. 

M. LB President : Je vais mettre la question aux voix. 

Le bureau est saisi de deux propositions qui sont le 
contre-pied Tune de Tautre ; la premiere de M. Guflfroy ; elle 
est ainsi con9ue : 

**Les projets de statiits et toutes conventions pass^es 
entre les fondateurs, tous marches et trait^s ant^rieurs seront 
publics, ou bien Torgane officicl indiquera le lieu ou la 
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communication de ces pieces pourra etre prise avant la 
souBcription." 

M. EoDOLPHE EoussBAU (Eapporteur G6n6ral) : Je demande 
la division, et la parole pour m'expliquer sur la division. 

M. LE FB]gsiDBNT : Yous avez la parole. 

M. BoDOLPHB BoussEAU .' Jo suis partisan, comme j'ai 
eu I'honneur de le dire bier, de la publicity la plus large, 
mais je demande la permission de ne pas aller aussi loin que 
M, Guffroy. 

Je vois un grave danger a publier tons les trait^s, ou 
plutot a mettre a la disposition de ceux qui ne sont pas 
encore des associ^s, tons les contrats, toutes les combinaiBons 
qu'ils auront le droit de connaitre quand ils seront associ^s, 
mais que tout le monde, souvent meme avec Tintention 
formelle de ne pas souscrire d'action, irait consulter, soit 
dans le bureau ou ces pieces seraient d^pos^es, soit au siege 
futur de la soci^t^. 

Cela pourrait avoir des consequences extremement graves, 
si la society ne se constituait pas, ou bien si ceux qui 
prendraient communication de tons ces actes n'entraient pas 
dans la soci6te. 

M. Guffroy : Cela se fait en Angleterre. 

M. DE Gassano : Pardon ! 

M. BoDOLPHB BoussEAU : J'appelle votre attention, Mes- 
sieurs, sur les termesde la resolution pro pos6e par M. Guffroy. 
II demande que le projet des statuts soit public ; nous sommes 
d'accord sur ce point. Mais il ajoute : 

** Toutes les conventions pass6es entre les fondateurs, tous 
marches ou traites anterieurs seront publics, ou bien I'organe 
officiel indiquera le lieu ou la communication de ces pieces 
pourra etre prise avant la souscription." 

En sorte que c'est livrer a la publicity la plus etendue, 
avant la souscription, tous les traites, tous les contrats. 

Si ceux qui en auront connaissance etaient tous dee 

23 
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acidonnaires, j'y eonsentirak ; maiB deTiendront-ils des 
actionnaires ? Je I'ignore. Yous allez mettre a ma tontos 
les combinaisons dont les tiers pourront tirer parti le lende- 
main. Je suis pret a voter la !"• partie de la proposition de 
M. GufiEroy, mais je repousse la seconde. 

M. GuFFROY : L'objection qu'on me fait en ce moment on 
me Topposera encore tout i llieure lorsqu'ii s'agira de la 
publication des inventaires ; on me dira : Vous pouvez porter 
prejudice aux tiers. Gette objection, on peut Tappliquer a 
toute espece de publicity. 

Que demandez-vouB a un monsieur que vous soUicitez 
pour une publication quelconque, par un prospectus ? Vous 
lui demandez de verser de Targent pour devenir votre as80ci6 
dans une affaire que vous, fondateur, vous allez cr6er. G'est 
bien le moins qu*il connaisse les conditions dans lesquelles se 
trouvera la soci6t6, et les engagements que vous avez prie 
avant qu'il entre dans votre soci^t^. 

Vous mQ denianderiez de m'associer a votre commerce, et 
vous ne me diriez pas quelle est votre situation, quels sont 
vos engagements, avant que je m'associe a vous ! 

Permettez-moi de rappeler un abus qui s'est produit et 
dont je ne citerai pas les auteurs. 

Je me rappelle que, dans une importante soci^t^ de credit 
de Paris, avant une certaine augmentation de capital, un 
traits avait 6i6 pass6 entre les administrateurs et un grand 
financier pour constituer une aoci^i6 qui est rest^e constam- 
ment occulte, pendant toute la dur^e de la soci6t6. Et il a 
fallu, je crois, le r^quisitoire de notre president actuel, le 
rapport de M. Flory, expert, et les publications que j*ai faites 
moi-meme a ce moment, pour qu'on connut cette association 
occulte cr66e par les deux freres, qui ^taient administrateurs. 
(Bruit.) 

Un Membre: Les personnalit^s sont exclues de ce Congr^s. 

M. Guffboy: Ilyavingt ansde cela; toutes les personnes 
auxquelles je fais allusion sont mortes. 
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M. LB Pri^sident : Lea personnalit^s n'ajoutent rien a la 
demonstration. Je orois done qn'il vaut mieux s'abstenir de 
ces allusions. 

M. GuFFROY : Soit ! Mais il a 6t6 r6v6ie qn'tin^ assbciation 
oeculte existait ^ntre une maison ie banqu^ ei nn^ 8oicii6ti§ de 
<Mr6dit avani Paugmentation du capital de eette detniere, par 
consequent avant une nouvelle souscription.. 

Je le r^pete, si vous demandez a quelqu'un de s'asBOcier 
avec vous, c'est bien le moins de lui montrer tous vos engage- 
ments, pour lui permettre de juger fi'il peut ou noln former 
une association. 

M. LE Fb]&sidbnt : Conformement a la motion de M. Bo- 
dolphe Bousseau, je vais demander au Gongres s'il entend 
voter par division sur la proposition de M. GufEroy. {Assenti- 
ment.) 

Je mets aux voix la premiere partie de la proposition de 
M. Guflfroy qui est ainsi con9ue : 

*'Les projets de statuts seront publics avant la sous- 
cription." 

(Gette premiere partie de la proposition est adoptee.) 

M. LE President : Je rappelle les termes de la 2* partie 
de la proposition de M. GufEroy : 

''Touteib conventions pass^es entre les fondateurs, tous 
marches et traites anterieurs setont publies, ou bien Torgane 
ofSciel indiquera le lieu oiOl communication de cee pi^e6 
pourra ^tre prise avant la sousctiption.'* 

Je mets aux voix cette deuxi^me partie. 

(La deuxi^me partie de la proposition n'est pas adoptee.) 

Je crois qu'il n'y a rien a ajouter aux arguments produits 
dans cette discussion. 

La conclusion est qu'il y a de graves dangers a exiger la 
publication des contrats intervenus avant le fondation. 
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B. 

Verification par le Oouvemement de la valeur et de la realite 

des apports. 
Interdiction de recourir a des emissions publiqiies avant un 

certain delai on avant Vaccomplissement de certaines 

conditions. 
Responsabilite. 

Ges questions ont ^i6 6galement discut^es dans le Gongres 
de 1900. Elles ont fait depuis Tobjet des deliberations de la 
commission extra-parlementaire de r6forme de la loi sur lea 
soci6t6s par actions qai a si6g6 au Ministere de la Justice 
a Paris, de Juin 1902 a Juillet 1908. 

II n'est pas sans int^ret de placer sous les yeux des 
membres de la conference les elements de ces deux discussions. 

Yoici d'apres le compte-rendu st^nographique, les debate 
du Gongres de 1900. 

M. LE President : '' Doit-on r^glementer revaluation des 
apports en nature ?" 

La question me semble importante, surtout etant donne 
le voBU qu'avait emis le Gongres de 1889. 

Permettez-moi, en vous donnant connaissance de ce vobu, 
de Jeter un coup d'oeil tres rapide sur I'etat de la legislation. 

En France et dans la plupart des pays, il y a des formalites 
prescrites pour revaluation des apports en nature. La loi exige 
que cette evaluation soit examinee par I'assemblee generale. 

Ge n'est qu'autant que I'assemblee generale approuve reva- 
luation des apports en nature que la societe est constituee. 

Si cette evaluation n'est pas approuvee, il manque une 
condition essentielle. La societe n'est pas constituee et ne 
pent pas fonctionner. 

Yoila done un premier systeme : d'apres lui, c'est I'assem- 
blee generale qui examine revaluation donnee aux apports en 
nature dans les statuts par les fondateurs. 

II y a un autre systeme qui est represente par le Gode de 
commerce allemand, 
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Le Code de commerce allemand fait intervenir indirecte- 
ment au moins, Tautorit^ administrative dans revaluation 
des apports en nature. Voici en quel sens : 

En regie g6n6rale, lorsqu'il y a, ce qui est tres frequent, 
des apports en nature dans une soci^t^ par actions, et que 
ces apports ont 6t6 6valu6s dans les statuts, il faut que ces 
apports soient 6 values par des reviseurs {revisores)^ sorte 
d'experts qui sont, en principe, nomm6s non pas par Tassem- 
bl^e g^n^rale, comme en France, mais par une autoritd 
officielle, par la Chambre de commerce, et, d. d6faut de 
Chambre de commerce, par justice. 

Eh bien! c'est en faveur d'un systeme de ce genre que 
s'^tait prononc6 le Gongr^s de 1889. II avait 6miB le vqbu 
que les apports en nature fussent v6rifi6s par des experts 
choisis par le Tribunal. 

Contrairement a ce vobu, je vous demande de vous pro- 
noncer en ce sens que sans doute la loi doit r^glementer 
quelque peu revaluation des apports en nature, mais qu'elle 
doit proscrire toute intervention directe ou indirecte de 
I'autorite administrative ou judiciaire en semblable matiere. 

Je crois qu'il faut que nous restions fideles a un principe 
qui, je I'espere, est admis par la plupart d'entre nous. 

Ce principe, c'est qu'il est utile que la loi r^glemente les 
soci6t6s par actions, comme vous I'avez d6cid6 hier, mais 
qu'en definitive la constitution d'une society par actions est 
une affaire purement priv6e, qu'aucune espece d'autorit^, ni 
judiciaire, ni administrative, n'a a intervenir, ni directement, 
ni indirectement, dans la constitution de soci6t6s par actions. 
(Applaudissements.) 

II me semble que la necessity des expertises des apports 
en nature par des personnes designees par une autoritd 
administrative quelconque, ou par une autoritd judiciairei est 
une mdconnaissance de ce principe. 

II est indubitable que ces experts peuvent souvent se 
tromper et qu'ainsi ils se trouvent donner aux int^ress^s, aux 
souscripteurs, et aux cr6anciers sociaux, une fausse confiance, 
d'autant plus grande qu'ils ont une investiture officielle. 

J'ai pris la parole, surtout parce que personne ne la 



( ^8 ) 

prenait. • 11^ y a la u^ae qaestion de principe assez import^nte, 
sur lajqaeUeil me semble d^a^able qu'une discussion s*engage» 
il 7 a certainement dans UAss^mbl^e quelques divergences 
d'opinion sur ce poiijkt. (ApplajudissementsO 

M. hiYH ALYABfz: Je me raoge en principe a i*avis de 
F^min^t M. Lyon-Caen; mais je voudifaiB excepter un cas, 
et vous aHez oomprendre a quoi je faiB allusion par le vcbu 
qae je d^po^e. 

H est oe^taittl' que, la ptapart du temps, lorsqtfil y aui'a 
d'une part dea gens faisant des apports en natureii et d*autre 
part des gens versant un capital numeraire, cetta seoonde Gate- 
goiie d'individU'S, cette colleotivit^ qu'on appelle les souscrip- 
tears en numeraire sera la pour exercer un oontrole. II y a 
notamm^it dana la loi fran^aise une verification faite par euKi 
des apports. 

l^ais il y a d^es fondateurs qui apportent simplement Tun 
son induetrie, I'autre son talent, qu'ils appr^cient g^a^rale- 
ment tres haut. II n'y a que des apports en nature. Qui est 
la pour controler ? Absolument personne, puisqull n'y a pas 
de personnes apportant de I'argent, du numeraire. 

DajiB ce oas, il pent y avoiv des complaisaniees des uns 
vis-a-vis des autres. 

II y a un cas particulierement dangereux, o'est lorsqu'ils 
sont propri6toires indivis de la meme chose. lis sont pro- 
prietaires indivis, je suppose — le cas se pr^sente — d'un brevet 
d'invention. lis se donnent des actions qulls 6valu^it eux- 
memes. 

Vans voulez qulls ^mettent librement dans le public les 
actions representatives de cet apport contr6l6 simplement par 
eux! . Le cas a 6t6 pv^vu au moment de 1% discussion de la 
loi de 1867. 

Le Conseil d'Etat avait demand^ que, dans ce cas*la, 
remission publique fut interdite. 

On a une affaire qu'on trouve mituvaise^ on la met en 
actions, on fait appel au public. Je sais bien qji'on repete 
que le public n- avait qu'a ne pas y aller. 

Des esprits tr^s sages disent qu'on m doit pas etre proteo- 
tionniste a regard du public en matiere de societes par actions. 
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On protege les gena partoat, sauf en cette matiere. Eat-ce 
bien le moyen d'eacourager les placements en actions ou en 
obligations? C'est dans Tint^ret meme des soei4t4s par 
actions qu'on devrait 6riger dea protections qui rassureraient 
le pablic. 

Je demande dans le cas de fondation d'une 80ci4t6 sans 
nam6raire I'interdiction d'^issions publiques. Geux qui 
ont mis leur affaire en actions pourront c6der ces actions, 
mais ne pourront pas user de la faculty d'appeler le public. 
Ou bien faites verifier lea apports par una autorit^ adminis- 
trative comme en AUemagne. 

M. Destruels : U ne faut pas d'intervention dn pouvoir 
judiciaire ou du pouvoir administratif dans la constitution 
des 80ci6t6&. 

J'aime mieux que Paffaire soit appr^ci^e par un expert* 
II faut une oertaine r^glementation, un certain controle. II 
ne faut pas que Ton puisse lancer une affaire lorsqu'elle est 
mauvaise, comme on vient de le dire. II ne faut pas que le 
public puisse etre tromp6> non pas parce que les experts 
peuvent se tromper volontairement, mais parce qu'ils peuvent 
etre circonvenns. 

Je voudrais voir adopter ce qui existe dan's certains pays, 
a savoir que celui qui apporte une affaire, et qui fait, sur cette 
affaire, soit une affirmation, soit un rapport, en soit rendu 
responsable, de sorte qu*on ne soit pas port6 a affirmer dies 
choses qu'on sait inexactes. 

En Angleterre, il y a une legislation qui permet de pour- 
suivre tout individu qui est intervenu et a affirm^ Taffaire 
comme bonne. Si on lui d6montre que ses affirmations ne 
sont pas exactes, et s'il' est le cr^ateur d^ Taffaire, ou ring6- 
nieur, il peut etre rend>U' responsable. II y aurait la une 
attenuation aux abus qui se commattent quelquefois. (Ap- 
plaudissements.) 

M. BoDOLPHE BoussEAU : Je vous demande la permission 
de vous exprimer quelques id6es qui different un peu de ce que 
vous venez d'entendre. . Les pr6c6dents orateurs se sont 
toujours places au point de vue de la protection de ceux que 
Ton a appele les malheureux. 
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M. L6vy Alvarez notamment disait qu'il 6tait de toute 
n6cessit6deprot6gerces malheureux contre leur entrainement. 

Si Ton entre dans cette voie, il faudra cr6er un nombre 
considerable de lois pour prot^ger les malheureux qui sont 
victimes de toutes les escroqueries que des esprits ing^nieux 
inventent tous les jours. 

Bevenons a la y6ritable question. De quoi se plaint-on ? 
De ce que les fondateurs de soci^t^s apportent aux soci6t6s des 
valeurs qui sont exag6r6es. On dit: il ne faut pas que la 
valeur soit exag6r6e, il faut que la valeur soit fix6e a son 
veritable taux. 

Je reviens a Tordre d*idees que M, Raphael Georges L6vy 
d6veloppait tout a I'heure. C*est qu'en r^alite nous tombons 
toujours dans cet 6cueil de vouloir prot6ger a outrance ceux 
qui entrent dans les soci6t6s. Yous ne les prot6gez pas 
quand il s'agit pour eux d'acheter une maison, une terre 
quelconque. G*est uniquement parce qu'il s*agit d'une ques- 
tion de soci6t6s que vous voulez les prot6ger. Laissez-les 
done un peu se prot6ger eux-memes. Je veux exclure la fraude, 
mais vous ii!a?BZ pas be«aln d'une loi qui punisse la fraude. 

Si vous vous trouvez el^ presence d'apporteurs ou de 
fondateurs de soci6t6s qui ont ^i^ploy6 des manoeuvres fraudu- 
leuses, tombant sous I'application legale du droit, vous 
trouvez dans nos lois des article qui permettent de les 
poursuivre. II y a Tarticle 405 . . . . \ 

M. CosTE : S'il s*agit d'un silence dkps les statuts, d'une 
omission voulue dans le prospectus, est-c^ que vous aurez 
matiere a poursuites ? 

M. BoDOLPHE BoussEAu : G'est une questiioxi de detail. 
Nous ne pouvons pas entrer dans une question jWridique sur 
des points de fait. La question est de savoir si op silence a 
6t6 accompagn6 de certaines reticences, si les fondateurs ont 
6te de bonne foi. 

Je n'ai.pas a d^finir ici la fraude et le dol. 

Voici le proprietaire d'un immeuble, il veut le \vendre 
500,000 francs. C'est son droit. 8i quelqu'un veut wien le 
payer ce prix, quelle est la raison pour laquelle cet acqu^reur 
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ne poarra pas payer les 600,000 francs, a la condition qull 
soit 6olair6 ? 

Si voas voulez arriver a une verification, il faut le faire 
comme I'indique I'article 4 de la loi de 1867. J'ai Thonneur 
de parler devant des gens qui ont de rexp6rience. 

Pourra-t-on soutenir que les Evaluations des commissaires 
sont des Evaluations sErieuses ? Je n'exagere rien en disant 
que souvent le rapport des commissaires est rEdigE avant que 
les statuts ne soient sign6s. Est-ce que cette verification est 
s6rieuse? G'est pourtant la verification telle qu'elle est 
prevue par Tarticle 4 de la loi de 1867. 

Je prefere la liberte absolue a une verification qui n'est la 
plupart du temps qu'une comedie. 

J'ai un mot a dire maintenant — je vous demande pardon 
de prolonger ces explications — en ce qui concerne les societes 
constituees par des proprietaires indivis, ceux que vise dans sa 
proposition de voeu Thonorable orateur qui m'a precede a 
cette tribune. Ici encore je suis partisan de la liberte absolue 
des conventions. Je sais que je beurte les idees de beaucoup 
de personnes, mais il me semble qu'ici encore la liberte doit 
etre la regie : on me dit que c'est permettre remission de 
titres qui auront une representation exageree. Nous en par- 
lerons lorsque nous aurons a nous entretenir de la publicite des 
societes. Exigez au point de vue de la publicite tout ce que 
vous voudrez, mais n'entravez pas la liberte des conventions. 

Sous la reserve de la question de publicite dont nous 
pourrons plus tard examiner I'importance, je crois qu'il ne 
faut pas faire d'exceptions, laisser la liberte a tous, aux uns 
d'apporter, aux autres de recevoir un apport et d'executer un 
contrat. (Applaudissements.) 

M. Antoine Paure : La question que nous est soumise 
est celle-ci : doit-on reglementer revaluation des apports en 
nature ? Je suis partisan de la reglementation, mais je suis 
absolument hostile au principe adopte en 1889. 

Je crois tout d'abord que la loi doit reglementer les 
apports en nature, pour des motifs d'ordre general, parce qu'il 
est certain que les apports en nature donnent lieu a des 
fraudes constantes. 
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On disait tout a I'beure : le l^gislateur ne doit pas exk 
principe pr6voir la fraude et on doit s'en rapporter au droit, 
commun pour la, puni]> lorsqu'elle a 6t4 eommise. Dans une 
matiere comme celle des soci^t^s par actions, le principe de la 
r6glementation s'impose et vous avez 6t6 a peu pres unanimes 
a I'admettre. Yous avez pexis^ qu'il y avait des abus qu'il 
fallait pr^venir. Le role du legislateur n'est pas seulement 
de punir, mais de pr6veQir. 

Les evaluations on-t donn^ lieu a des fraudes. U faut 
chercher Lss moyena de les 6viter. J'estime que 1& droit 
commun est souvent impuissant a r^parer utilement les 
fraudes comxaUes dans revaluation des apports. 

Dans la plupart des legislations le> silence, meme inten- 
tionnel, dans, les prospectus ne constitue pas une escro- 
querie. Yous ne pouvez pas I'atteindre au point de vue 
p6nal» Souvent la reparation que vous pourresi obtanir au 
point de vue civil sera insuffisante. 

Je crois done qu'il faut arriver a une reglementation, mais 
cette r^glementation a mon avis ne doit pas conaister dans une 
intervention administrative queleonque ou dans I'e&pertise. 

En ce qui concerne Tobjection qui 6tait faite: par Tun des 
or,ateurs qui m'ont precede, je crois que le meilieur moyen 
de r^glementation, c'est i'interdiction absolue des societ^s 
constitutes uniquement avec des apports en nature. II est 
certain que la creation de ces societ6B peut donner lieu a des 
fraudes nombreuaes. A cela, il n'y-a pas d'autre remede que 
rinterdiction. 

En ce qui concerne les autres societ^s, je ne crois pas que 
Texpertise obligatoice ou facultative puisse dinner des re- 
sultats. Je ne crois pas pouvoir mieux resumer mon opinion 
a ce sujet qu'en rappelant ce que disait M. Falcimaigne, au 
cours de la discussion de la loi de 1893 

M.. LB Pb^idbnt : Quand vous cites une loi, il font 
indiquer si c'est une loi &an$aise or eti^angece. 

M. Antoinb Paure : II ne peut y avoir de confusion, il 
s'agit de la loi fran9aise. 

Lors de la discussion de la loi fran9aise de 1893 qui a 
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modifi6 la loi fra]i9aise de. 1867, on a examine la question de 
Texpertise facultative ou obligatoire, Voici comment le Com- 
missaire du Gouvernement appr^ciait cette expertise. II disait : 

** L'expertise obligatoire, c'est le retour par voie d6tourn6e 
a Tautorisation pr6alable donn6e non plus par le Gouverne- 
ment, mais par rau.torit6 judiciaire. L'expertise facultative, 
c'est le discredit jet6 a Torigine sur la soci^t6." 

Je crois qull est impossible de mieux r^sumer les in- 
conv^nients de l'expertise. On n'a pas a faire intervenir 
I'autorit^ judiciaire dans la verification des apports. 

On parlait de la verification par commissaire, cela n'est 
pas s^rieux, disait-on. Eh bien ! de meme que les fondateurs 
de soci6t6s ont des commissaires a leur disposition, ils auront 
des experts a leur disposition. 

Gomme au moment de la constitution de la society, ils ont 
gen^ralement la majority dans Tassemblee, ils feront designer 
les experts qu'ils voudront. II y aurait meme cet inconvenient 
de plus, qu'on aurait cru dormer une garantie et qu'on ne 
Taurait pas donn^e. 

Jq prefere la liberty des conventions avec la. responsabilite 
de droit commun, qu'une mesure comme l'expertise faculta- 
tive ou obligatoire qui paraltrait donner des garanties et qui 
n'en donn^rait pas. 

U y a uixe autre precaution adoptee par la legislation 
fran9aise, c'est rinalienabilite temporaire des actions d'apport. 

H. LB President : O'est une autre question. 

M. Antoinb Faure : En examinant si Ton doit reglementer, 
il me semble impossible de ne pas dire comment on pent re- 
glementer. 

M. LE Pb^sidbnt : Premiere question —Doit-on reglementer 
revaluation des apports en nature ? 

DeuxieI^e question: Doit-on eatraver la negociation des 
actions d'apport ? 

M. Faubb : Je ne veux pas traiter cette seconde question 
a fond. J'indique seulement qu'a mon avis il est possible de 
reglementer. Jie dis que si vous vouliez adopter l'expertise 
comme mode de reglementation j'aimerais mieux la liberte 
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absolae de revaluation des apports, mais je considere que cette 
liberty a beaucoup d*inconv6nients. 

Je fais remarquer qu'il y a un autre proc6d6 qui est adopts 
par la legislation fran9aise, c'est rinali^nabilit^ temporaire au 
moins des actions d'apport. 

On ne peut pas ainsi se d6barrasser rapidement des actions. 

Presque toutes les legislations ont admis une r^glementa- 
tion quelconque en matiere d'apports. 

M. LE FRi:siD£NT : La legislation fran9aise est la seule 
qui frappe d'inalienabilite des actions d'apport. 

YouB traitez la la question de la reglementation de revalua- 
tion. 

M. Antoine Faube : La legislation anglaise elle-meme, 
cependant tres liberale, a pris des mesures. La loi de 1879 a 
edicte des mesures speciales pour la reglementation du pro- 
spectus. En realite, des mesures prises dans le prospectus 
d'emission ce sont certainement des mesures qui touchent a 
la reglementation des apports. II ne faut pas vouloir nous 
enserrer dans une formule etroite. Nous sommes obliges de 
toucher a des questions complexes. 

Quelques legislations sont meme allees plus loin, le Code 
Fortugais en 1888, par exemple. Le Code de Commerce 
allemand a institue des reviseurs speciaux nommes par les 
Cbambres de Commerce. La publication des apports non 
seulement dans les statute mais encore dans les prospectus, 
les programmes d'emission, est exigee en Italic, en Belgique, 
en Hongrie. 

M. BoDOLPHE BoussEAu : Nous discutons en ce moment la 
question de savoir s'il faut verifier. 

M. Antoine Faure : Vous voulez restreindre la question 
dans une formule etroite que je n*accepte pas. II s'agit de 
savoir si on doit reglementer. Je n*admets pas certains pro- 
cedes, mais il y en a d*autres. 

Je dis qu'il ne faut pas conclure des inconvenients de la 
verification a la liberte d'evaluation des apports parce qu'il 
y a certains procedes qui peuvent etre employes. 
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M. BoDOLPHE BoussEAU : Je suis partisan d'une large 
publicitdy mais on pent r^server cette question. 

M. Antoine FAUitE : On ne peut pas discuter la question 
de savoir s'iHaut r^glementer sans savoir de quelle fa9on on 
pent r^glementer. 

Les autres nations ont des proc6d6s diff^rents de r6glemeu- 
tation, mais la plupart d'entre elles ont 66tim6 qu'il y a quel- 
que chose a faire. 

En Italie, en Belgique, en Hongrie, au Mexique, ce quelque 
chose on Ta trouv^ dans la publicity des statuts et aussi des 
prospectus et mSme des bulletins de souscription. 

On Ta trouv6 dans la responsabilit6 effective, comme en 
Angleterre, des publications. On I'a trouv6 en AUemagne, 
dans le systeme assez compliqu6 de la loi du 28 Juin, 1884. 

Je ne pretends pas que ce que je propose soit meilleur, 
mais je pretends qu*on pent trouver quelque chose. II n'est 
pas possible de laisser la liberty absolue en matiere d'6valua- 
tion d'apports. U faut que la loi se pr^occupe d*un fa9on quel- 
conque de pr^venir la fraude en cette matiere. 

M. DE Gassano : Je regrette que d'autres orateurs plus 
dloquents que moi ne s'occupent pas de cette question. Apres 
le tres clair expose de M. le President, on a parl6 de revalua- 
tion des apports et de la responsabilit^ des fondateurs. 

Je crois que c'est la le seul remede possible. On a dit que 
la legislation anglaise a deja tranche la question. Cette loi 
ne contient que quatre articles. II y en a deux par lesquels 
on pourrait pendre haut et court tous ceux qui ont concouru 
de pres ou de loin a la constitution d'une society qui a exag^re 
la valeur de Tapport. Mais il y a deux autres articles par 
lesquels on pent les envoyer promener a Hyde Park avec tous 
les honneurs dus a leur rang. 

Les deux premiers articles disent que tous ceux dont le 
nom figure sur un prospectus, qu'ils soient ou non adminis- 
trateurs, sont responsables des erreurs et memo des omissions. 
Dans certains cas, ils sont responsables, meme personnelle- 
ment. 

Par les deux articles suivants^ ou dit que cette respon^a- 
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biHt6 cespe lorsqfue les affirmations, les erreurs et l6s omis- 
sions ont et6 comtnises ieut la foi d*un expert Et, pour I'expert, 
il n'y a pas de responsabilit^, a moins qu'on puisse prouver 
que Texpert a voulu oommettre une fraude. Ce qui est tres 
difficile, car je conuais la-bas beaucoup de sockt^s qui ont 
commence par la iraude, qui ont continue par la fraude et qui 
ont 6t€ liquid^es par la. fraude, et cependant personne n'a'4t^ 
inqui6t6. 

Pour revenir sur le continent, dans tous les pays on aecepte 
les apports en nature et on donne certaines regies pour leur 
Evaluation. 

Je veux r^pondre a une observation faite tout a Theure 
concernant les soci6tes qui peuvent se constituer par la mise 
en actions d'un bien commun. 

On a dit: vous devriez interdire la n^gociation des actions, 
vous devriez interdire meme la constitution de ces soci^6s. 
La encore ce ne serait pas un remede efficace^ parce que je 
connais les soci^t^s. II y en a une notamment qui vient d'etre 
cr66e sur une id6e tres en I'air, tellement en I'air qu'on ne la 
voyait pas. (Eires.) 

M. LE President : Je vous prie de serrer votre discussion. 

M. DE Gassano : Je crois qti'il n'y a qu'un moyen de rem6«- 
dier a cela. 

La resolution que je vous soumets est la suivante : I'EvaJua- 
tion des apports doit etre laiss^e a la discretion dee fondateurs 
et sous leur responsabilitE. 

M. Thaller : Je n'abuserai pas de vos instants. Je desire 
parler dans le meme sens que M. Antoine Faure. Comme 
lui, j'estime qu'il y aurait int^ret a introduire dans nos lois, 
au lieu du systeme de revaluation par un expert judiciaire ou 
par Tassemblee g6nerale, une m^thode qui existe deja a 
retranger, celle qui repose sur ce qu'on appelle en Angleterre 
et en Allemagne la publicity du prospectus. Le temps nous 
manque pour nous 6tendre sur ce sujet. 

Je comprends tres bien que, avec un programme aussi 
charge que le notre, toutes les discussions doivent etre plus ou 
moins ecourt6es. 
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Autrefois j'ai 6t6 partisan d'un systeme d'homologatioli 
judiciaire des statuts de la soci6t6 ; il tn'est arriv6 dans plu- 
sieurs congres, notamment en Belgique, de d6velopper les 
raisons favorables a cette organisation. J*ai remarqu6 qu'elle 
soulevait dans le milieu et la pratique une vive opposition, dt 
j-y ai renonc^. 

Lea exag^rations dans la valeur des apports n'en restent 
pas moins Tun des abus les plus graves des fondations de 
80ci6t6s. Ces abus se produisent surtout dans les entreprises 
dont le capital est entierement rept6sent6 par les apports, 
sans qu'il y ait de valeurs en especes ni par consequent de 
souscripteurs en mesure de faire contrepoids aux apporteurs. 

J'ai 6t6 6tonn6 d'entendre dire tout a I'heure qu'une society 
de ce genre se composant uniquement d^apports ne devrait 
pas se monter par actions. Ge serait une atteinte a la liberty 
des fondateurs assez peu justifi^e. 

Oti oomprend beaucoup mieux la proposition de M. L6vy- 
Alvarez qui limite pr6cis6ment a cette hypothese I'obligation 
de I'expertise par ordre Ae justice. C'6tait bien dans le meme 
sens que s'^tait prononc6 le 86nat en 1884. 

Seulement ce qui rend probl^matique le succes d'une 
pareilie tentative, c'est la prevention qu'on 6prouve contre 
I'intervention des pouvoirs publics quels qu'ils soient, dans la 
constitution des societ^s. Ge serait, dit-on, a tort ou a raison, 
un retour plus ou moins d6guise, au regime de I'autorisation 
des BOciet^s anonymes qui fonctionnait en 1807. 

La question du prospectus n'est pas tout a fait neuve en 
France. J'ai eu I'occasion de m'en entretenir avec M. Fleury- 
Ravarin au moment ou il arretait les termes d'une proposition 
de loi sur ce sujet a la derniere legislation. M. Raflfaloyich et 
un certain nombre de financiers sont demeures froids a cette 
proposition qui etait empruntee au systeme existant dans la 
loi allemande actuelle et dans la pratique -d'un certain nombre 
de Bourses. 

On constate depuis un grand nombre d'ann^es une aug- 
mentation de plus en plus forte dans la proportion des societes 
qui se fondent entre les fondateurs a I'exclusion d*autres per- 
sonnes. L'appel au public ne s'exerce pas pour le placement 



( 868 ) 

des titreB a Torigine. Les fondateurs prennent les actions 
pour eux et, quand la soci6t6 est d^finitivement fondle, les 
introduisent sur le marcb6. 

C'est cette introduction sur le march^, parquet ou march6 
libre, qui devrait etre, au sentiment d'un grand nombre de 
personnes, pr6c6d6e de la publicity d'un prospectus engageant 
la responsabilit^ des signataires. Ge n'est pas la responsa- 
bilit^ des fondateurs qui est en jeu. C'est la responsabilit^ de 
ceux qui vont r^pandre ces titres dans le public. La loi de 
1896 sur les bourses en AUemagne a indiqu^ ce que devait 
etre ce prospectus. On ne pourrait pas lancer sur le marcb^ 
public ou coter dans un journal une valeur quelconque, si Ton 
n'avait commence par effectuer un d6p6t du prospectus legal, 
et la loi sp6cifierait ce que doit contenir le prospectus ainsi 
que la quality que les signataires devraient remplir. 

II y a la, je le reconnais, dans les indications que le pro- 
spectus devra contenir, quelque cbose d'un peu ^lastique, d'un 
peu arbitraire, et peut etre aussi d'un peu s6v^re dans la 
sanction. Une maison de banque signerait le prospectus, elle 
se porterait ainsi garante de I'exactitude des renseignements 
fournis, et elle serait responsable des omissions volontaires de 
ce document. Si la valeur vient a tomber plus tard et qu'il y 
ait des victimes, elles auront le droit d'attaquer les signataires 
du prospectus et les obligeront a servir des dommages-int^rets 

Cette proposition n'a pas 6t6 tres bien accueillie en France 
lorsque nous avons chercb^ a la r^pandre. En r6alit6, elle 
n'a pas 6t6 I'objet d'une discussion attentive. La nouvelle 
legislation ne I'a point reprise. 

II y a la cependant matiere a des recherches int^ressantes, 
et peut-etre dans cet ordre d'id6es trouverait-on un correctif 
meilleur aux exag^rations d'apports que dans la procedure de 
I'assembl^e g^n^rale qui, j'en conviens, n'offre que de bien 
m^diocres garanties. 

M. Cassier : Sur la question de revaluation des apports 
en nature, les uns sont partisans de la liberty absolue, les 
autres de la r6glementation. — Devons-vous r^glementer les 
apports ? Je suis partisan de I'affirmative. — Dans quelles con- 
ditions pourrons-nous le faire ? C'est la la question. 
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Nous avons entendu des discours tres int^ressants, mais 
presque tous les orateurs ont 6t6 fort embarrasa^s ploor pr6- 
ciser le moyen d'arriver a une r^glementation. Nous ne 
Yoolons ni les uns ni les autres aroir afEaire h Tautoritd ad- 
ministrative ou judiciaire. On a dit que ce serait, sous une 
forme d6tourn6e, le retour a I'aiitorisation pr6alable. 

M. le Bapporteur 66n6ral disait que la m6thode adopt6e en 
France ne pr^sentait aucune garantie s^rieuse. C'est tres 
vrai. Pouvons-nous trouver mieux ? II faudrait chercher a 
am^liorer le systeme, plutot qu'a le supprimer. Le seul moyen 
d'arriver a une r6glementation s^rieuse, c'est de se baser sur 
ee qui existe en ce moment, et de chercher a am^liorer les 
conditions de la verification actuelle. 

Une r6glementation s'impose, c'est la seule solution; parce 
que le principe de la liberty absolue a de tres gros inconv^nients. 

J'ai entendu un orateur dire : comment arrivera-t-on a la 
verification pour certaines societ^s ? Elle sera peut-etre facile, 
s'il y a du numeraire a cote des apports en nature; mais quand 
il y a des actions d'apport, il faudra alors les supprimer. 

M. L]gvY-ALVABBz : Je supprime remission du titre. 

M. Cabsibr : Je crois qu'on pourrait arriver d formuler ce 
voBU, que le legislateur recherche le moyen d'arriver a pre- 
scrire certaines dispositions de nature a assurer sous une forme 
e£Eicace et serieuse cette verification. 

.11 ne faut pas que la constitution d'une societe soit une 
comedie, comme on I'a dit tout a I'heure. 

M. DU BuiT : Mais comment faire ? , 

M. Gassibb : Je ne peux pas formuler moi-meme ce que 
d'autres n'ont pas pu trouver. Mais, au point de vue pratique 
la solution est la. 

M. GosTB : J'attaque seulement le vceu de Torateur parce 
qu'il n'a pas indique de moyen. Permettez-moi d'en indiquer 
un que je crois efficace, du moins d'apres ma petite experience 
personnelle. 

La loi dit que les commissaires doivent Stre pris parmi les 
associes ou non. II faut avant tout obtenir la responsabilite 

24 
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dfe ces commissaires, de ces rappoifteurs charges (ie revalua- 
tion. Si V6118 lea prefiea parmi led hbB-asfiOci6B, c»ette reepon- 
eabilit6^dispiaralt en trfes giabde partie. '■■''■ • ' 

- En autre, ei vous tes pjrehez pafirii- les aiflo^i^S queloonqties, 
parmi lea aaaoci^a intimes, pahni ofeux qui' aont a la ddvotion 
dea apporteura et dda principaux fondateurs de la 80ci6t6, il y 
a l>eaucoup de chance pour que ce aoient dea actionnaires 
fictifa, pour qu'ik aoient lea employee dea fond^teura ou des 
apporteura, par consequent, pour* qu'ila ae borhent a ratifiefr le 
rapport tout fait qui leur aura 6t6 remia ft i'avance. 

Je croia que Ton pourrait preacrire que lea commiaaairea 
charg^a de revaluation dea apporta, de meme que eeux qui 
aont cbarg6a de la aurveillance dea comptea, aeront cboiais 
dana I'aaaemblee, parmi lea plua forta actionnairea qui figure- 
ront aur la Hate. . 

Le jour ou le rapport d'6valuation aera ainsi fait, voua 
aerez en pr^aence de gena, non seulement reaponaablea, mais 
parfaitement aolvablea. Ila feront un rapport aoua i'^rapit'^ 
de leur interet peraennel d'abord, et enauifee aoua rapp^rehensdon 
de la reaponaabilite qu'ila encourrpnt. . 

M. BoDOLPHB BousBEAU : La queation eaticelle-ci': doit-on 
r^glementer revaluation dea apporta en. nature ? . . 

Si voua voua prononcez sur la r^glementation en principe, 
voua aurez r^pondu a la queation telle qu'elle eat posee. 

8i vouJs adoptez le principe de la reglemetitation, il me 
aemble que lea detaila decette reglemehtation ne peuvent paa 
se confondre avec le vote sur; la queation de principe. 

Au cbapitre V. du programme, qui eat relatif a la pul)licite, 
la commiaaion d'orgaliisation a aoumi^ a I'etude drt Congveala 
queation de publication du projet dea atattita avant la aou- 
acription. 

Quand on examinera cette' queation, on pourra diacuter 
tous lea modea de publicite dont devront etre entourea lea 
actea constitutifa de la aociete ^t meme lea apports. Alora 
voua pourrez faire entrer, ai voua le voulez, dana cette dia- 
cusaion la queation de publioite dont M, Thaller a* en tretenu 
tout a rbeure le Congrea, . • . 
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M. 1?liall6r a ifait une proposition ; quoiqiie partisan de la 
liberty, je suis de son avi*«, i. I'exclttsioh bien entendti du dol 
et de la IraUdtB; STe suis. partisan d'une tres large publicity. 

Le systeme dont M. Thaller a fourni les 6l6ment8| c*est le 
systeme de la loi anglaise comporlant la responsabilit^ des 
fondateurs de la 80ci6t6 qui doivent signer le prospectus et qui 
se rendent ainsi garants de la v6racit6 de Taffaire. 

M. TfiALLER : On pourrait peut-etre remettre a domain ou 
a apres demain le vote sur cette question. 

M, LE PB68ii)ENT : Je demande au Gongres de vouloir bien 
decider que la discussion est close sur cette question. C'est 
une n6cessit6 absolue. Nous ne pouvons pas discuter huit 
jours sur une question. 

Yoici les propositions dont je suis saisi : 

** La loi doit r^glementer revaluation des appdrts en nature ; 
mais en interdisant toute intervention directe ou indirecte de 
Tautorite administrative ou judiciaire." 

Autre proposition de M. de Oassano : 

" L*6valuation des apports doit fetre laiss^ea la discretion 
des fondateurs et sous leur responsabilite." 

II ne veut pas exclure seulement revaluation par des 
experts de^ign^s par I'autorite, mais menle par des experts 
nomm4s par I'assembiee gen^rale. 

M. L^vy-Alvarez vise un cas particulier. 11 se rallie en 
principe a la premiere proposition : exclusion d*une evaluation 
faite par des experts nommes par une autorite quelconque. 
Dans je cas ou la societe a ete formee avec des apports en 
nature, remission publique des actions doit etre interdite. 

Voici la proposition de M. Thaller s 

**La valeur des apports doit etre garantie par Tobligation 
pour les introducteurs des actions sur le marche public de 
rediger un programme prealable dont la loi aurait a determiner 
le contenu et qui serait de nature a edairer le public sur les 
precedents et sur la valeur de Tentreprise." 

L'ordre naturel coiisiste i mettre aux voix la proposition 
de M. de GaBsanOi qui est la plus large et la plus liberale : 
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'' L'^valnation des apports doit Stre laiss^e a la discretion 
des foadateurs et sous leur responsabilit6." 

(Cette proposition est repoass6e a la majority des membres 
presents.) 

Je mets anx voix la proposition suivante, en indiquant que 
si on adopte cette solution cela n'exclut pas du tout I'adoption 
des autres propositions faites par M. Thaller ou par M. L6vy- 
Alvarez, de memo que ceux qui ont vot6 la premiere proposition 
peuvent voter pour celie-ci : 

'' La loi doit r6glementer revaluation des apports en nature, 
mais en excluant toute intervention directe ou indirecte de 
I'autorite administrative ou judiciaire." 

(Cette proposition est adoptee a I'unanimite des membres 
presents.) 

M. LE PidisiDBNT: Je mets aux voix la proposition de 
M. Thaller : 

** La valeur des apports doit etre garantie par TobUgation, 
pour les introducteurs des actions sur le marche public de 
rediger un programme prealable dont la loi aurait a determiner 
le contenu qui serait de nature a edairer le public sur les pre- 
cedents et sur la valeur de I'entreprise. 

** Ge document engagerait la responsabilite des signataires 
tant en ce qui concerne la realite des faits allegues que pour 
les omissions resultant de dol ou de faute lourde sous tels tem- 
peramments d'equite qu'il appartient a la meme loi d'etablir/' 

(La proposition est adoptee.) 

Nous arrivons k la proposition de M. Levy-Alvarez : 

** Dans le cas ou la societe est formee seulement avec des 

apports en nature, remission publique des actions doit etre 

interdite." 

(La proposition n'est pas adoptee.) 

La Commission extra-parlementaire a adopte les memes 
solutions de principe. Yoici comment, dans mon rapport au 
Garde des Sceaux, j'ai traduit les id^es de la Commission ; 
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Blfi LA VilRIFICATION DBS ApPORTS JBN NaTURB ET DES 
AVANTAGBS PaRTICULIERS. 

L'exag^ration de la valeur des apports et Tabus des avan- 
tages particuliers ont souvent entrain^ la ruine des soci6t6s 
au grand prejudice des actionnaires ; nul ne le conteste ; la 
difficult^ est de trouver le remede au mal. 

On connait les dispositions de la loi de 1867 relatives a la 
verification des apports. 

Les apports en nature et les avantages particuliers, con- 
cedes en remuneration de services, doivent etre apprecies par 
un commissaire nomme a cet effet par la premiere assembiee 
generale. 

Ce commissaire redige un rapport qui est imprime et tenu 
pendant cinq jours a la disposition des actionnaires. 

La seconde assembiee prononce sur ce rapport et la societe 
est constituee seulement apres I'approbation des rapports. 

La loi n'a pas dejoue toutes les fraudes. U est arrive que 
le commissaire etait un homme de paille a la solde des fon- 
dateurs ou que des compromissions existaient entre eux; 
aussi d'excellents esprits, edaires par la pratique, ont-ils 
soutenu que les formalites legales pouvaient etre si facilement 
tournees qu'elles n'offraient aucune garantie serieuse et qu'il 
valait mieux les supprimer. D'aatres portant un jugement 
identique sur le systdme, pen sent qu'il faut emprunter aux 
legislations etrangeres des dispositions qui font apprecier la 
valeur des apports par des experts judiciaires. 

Four resoudre cette difficulte il ne faut pas perdre de vue, 
que la societe est un contrat comme tons les autres, pour la 
conclusion duquel il faut entraver le moins possible la liberte 
des parties. 

La loi doit proteger les faibles et les ignorants contre les 
habiletes et les artifices des faiseurs. EUe ne doit pas aller 
au-dela et, sous pretexte illusoire de combattre la fraude, gener 
les operations loyales et librement consenties. Ces derni^res 
sont heureusement les plus nombreuses. 

La valeur d'une affaire apportee en societe pent difficile- 
ment etre estimee k une r6elle valeur venale. Si rapporteur 
touche des actions, s'il se soumet a Talea de la prosperite 
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Bocial^j son sort ne jpeut etr© oompar6 a <?©lui d*uq vendeur 
qui touche en argent le prix de la chose vendue. 

En pratique, lorsque rapporteur touche de I'argent au lieu 
d'actions, ou partie ai^ent 6t partie actions, les Evaluations 
different. 

U est permis aussi a rapporteur d'avoir des exigences aux- 
quelles les souscripteurs peuvent librei^neBt acc^der. Tout 
reside dans la loyautE du contrat, daiis la liberty des parties, 
dans Tabsence de fraude. On veut riion indusirJe pour la 
mettre en sociEt6. Je ne veux la e^der qu'a telles conditions. 
0*est mon droit. Les souscripteurs acceptent en pleine eon- 
naissanee de cause mes propositions, c'est.^galement leiir 
droit. C'est pour cela que la jurisprudence est unaninie "& 
d^ider que la simple majoration des appbits, sans dol et sans 
fraude, ne donne ouverture k aucune action. 

La Commission s'est ralli^e a ees id6^s sages. 

Elle a repoussE tout a la fois le systeme qui consiste a 
oonfier a des experts judiciaires Tapprdoiation de la valeur^ des 
apports ou la cause d«s av«iitages, et la proposition d*abro- 
gation de la loi de 1867. Elle a «stimE que particle 4 de 
oette dernifere loi, compMtE eomme il va etre dit, par une dis- 
position qui figurera dans Particle 58 (publicity), constitue uoe 
suffisante protection des actionnaires et des tiers. 

Arrivons a rinnovation : 

Nous avons eu Toccasion de r6p6teif bien des fois au cours 
de ce rapport, que r^largissement du systfeme de publicity 
6tait la meilleure des garanties pour tons, et la r6forme la plus 
pratique, la plus effioace a laquelle on pM se rallier. 

Aussi par une disposition sp6ciale est il prescrit que les 
statuts de la soei6t6 devront, avant Touverture de toute sous- 
scription publique, etre publie6s en entier dans le Bulletin du 
Journal Officiel. Cette publication permet aux souscripteure 
de se renseigner tr^ exactement sur toutes les conditions de 
Fentreprise. 

De meme si la soci^tE a 6t4 coustitui^e entre amisy Bans' 
appel au public au moment de la constilution, et si plus tard" 
id esl proc4d4 a une vente publique des aetions, le projet die^ loi 
exige avant remission les formalit^fr identiques de publicity. 
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fondateUTs, lor^u'il eafc fait des ^apporte pu eiipul^ dee ayau- 
tages, 9. publiei* en mdme tempah q[a6 le projet de s^attUts dazis, 
le Bulletin annexe du Journal Officiel, une nqtice dans laquelle 
ils 6nonceront en plein^ liberty, mais aussi sous leur respc^i^. 
aabilit^ les pr^Q^entp de Teptreprise, et .tous les details de 
nature 4: 6ela^er les.soupcripteurs sur la valeur des biens dont 
I'apport e^fe promis, sur leur eonBistance et sur Ic^ lM§n6fices 
qu§ led fondateurs Qsperent en retirer. 

Cette notice sera sign^e non pas ^eulement par les appor- 
teursi, mais par tons les fondateurs de la socidt^, et, eomme il 
vient d'etre dit» elle QBgagera leiur responsabilit^, et en cas de 
fraude, des p6nalit63.. 

.. Un0 disposition de oettenat^re ^xistediSja dans le eo4e.4e 
commerce allemand (art. 191). Elle rentr§ dans le cadre des 
r^formes que }a Gommission veut accoinplir. La publication 
de cette notice, Texamen auquel se livrera plus tard le com- 
xnissaire v^rificateur des apports seront des garanties suffisantes 
pour que le eonsentement des souscripteurs en numeraire ne 
soit pas vici6. G'est le summum de garantie que Ton puisse 
demander au l^gislateur. 

II n'est pas permis en effet de penser qu'un texte l^gislatif 
puisse d^jouer toutes les fraudes^ et toutes les combinaisons 
artificieuses. - 

Far la publicity, le public sait ce qu*on lui demande et 
quelle est I'^tendue de ses obligations. Le contrat qui 
interviendra apres cette publicity sera librement form^ et il 
n'y a aucune raison, nous ne saurions trop le redire, po^r 
entraver, dans la crainte de favoriser des soci6t6s v^reuses, 
I'essor legitime des affaires honnetes. 

La Commission propose done le maintien de I'article 4 de 
la loi du 24 Juillet 1867, CDmpl6t6 par la loi du 9 Juillet 1902, 
avec addition, dans Particl^ 58 relatif a la publicity, de la 
disposition suivante : ** Quand une soci^t^ se constitue au 
moyen de souscriptions publiqu^s si un associ6 fait un apport 
qui ne, consiste pas en num6rair^ ou stipule a son profit des 
avantages particuliers,les g6rants doivent r^diger et annexer 
au projet de statuts une notice d^taill^e sur la nature et 
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k viUeur dee apports on la cause des avantages particuliers 
stipules. Les declarations ou dissimulations frauduleuses 
donneront lieu a Tapplication des p^nalit^s de I'article 15.'* 

Contrairement au vote du S6nat en 1884, la Commission 
a d6cid6 de ne pas autoriser la majority de Tassembl^e 
g6n6rale a accepter, d'accord avec rapporteur, une reduction 
sur les apports. La souscription a eu lieu sur un projet 
et sur une Evaluation d'apport arret^s par rapporteur. 

G'est sur ce projet que se forme le contrat de souscription; 
L'unanimit6 seule des souscripteurs pent le modifier. La 
majority ne peut imposer a la minority un nouveau cdntrat. 

D'ailleurs que penser d'un apporteur qui entre ainsi en 
marchandage? II est permis de douter de Tavenir; et le 
droit est d'acoord avec TequitE pour ne pas admettre la con- 
stitution de la society. 

Inspir^e par des considerations idiantiques, la Commission 
a repousse la proposition consistant a faire verifier, par expert, 
a la demande d'une certaine quotite d'actionnaires soit a la 
sincerity de la declaration des fondateurs, soit la valeur des 
apports. 

La loi de 1867 est done maintenue avec I'addition dont il 
est parie plus haut. 

Le Farlement Fran9ais a ete saisi d'un projet de loi dont 
Tart. 68 est ainsi con9u : 

''Art. 58. — Quand une societe se constitue au moyen de 
souscriptions publiques, le projet d'acte de societe doit etre 
publie au Bulletin annexe du Journal Officiel dix jours au 
moins avant I'ouverture de la souscription. 

Dans le meme cas, si un associe fait un apport qui ne 
consiste pas en numeraire ou stipule a son profit des avantages 
particuliers, les gerants ou les fondateurs doivent rediger et 
annexer au projet de statuts, une notice detailee sur la nature 
et la valeur des apports ou la cause des avantages particuliers 
stipules. Les declarations ou dissimulations frauduleuses 
donneront lieu a I'application des penalites de Tarticle 15. 

Dans le cas de mise en vente d'actions, non ordonnee par 
justice, d'une societe constituee sans souscription publique. 
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les affiches, prospectus, insertions dans les journaux, circu- 
laires, bulletins de souscription ou d'aehat, doivent eontenir 
les 6nonciations prescrites pour les bulletins de souscription 
par les articles V et 24 de la pr^sente loi. 

Ges publications doivent porter, en outre, la date de 
I'assembl^e constitutive de la soci^te, la r6f6rence au Bulletin 
annexe du Journal Officiel contenant la publication, ainsi que 
la mention en toutes lettres de la somme restant a verser sur 
chaque action. 

L'interdiction de n6gociation des actions d'apport pen- 
dant deux ann6es a partir de la constitution se trouve 
maintenue." 

La solution adoptee a 6t6, il faut le reconnattre, tres 
vivement attaqu6e dans la presse — on ne I'a pas trouv^e 
assez severe. 

On ne pent, certes, nier les abus, les fraudes ourdies, 
les ruines consomm^es par Tintroduotion sur le march6 
d'actions d'apport d'une valeur exag6r6e ou metiae Active. 
Mais quel est le meilleur remede a ce mal ? 

II ne consiste pas, d'apres moi, dans une verification 
officielle. Tons les arguments pour le d6montrer existent 
dans les citations rapport^es plus haut. 

II faut se r^signer aux trois mesures que voici : 

1°. Interdiction de n^gocier les actions d'apport avant 
deux ans a partir de la constitution. 

2^ Redaction d'une notice explicative publi^e avant la 
souscription ou remission publique des actions. 

8"^. Besponsabilite des r^dacteurs de la notice qui doivent 
etre les fondateurs. 

N'oublions jamais, dans ces etudes, cette v6rit6 que la 
fraude est une exception, et que sous pr^texte de Tentraver 
il ne faut pas g^ner Textension des soci6t6s honnetes. 

EODOLPHE ROUSSEAU. 
Fabis : le 20 AoiU, 1908. 

A paper on tbis subject was subsequently received from 
M. LourB France (Antwerp), which was as follows : — 



( 378 ) 

*^Mb8SIKUR&, ;• < . ;:.-.,i :,; /.,.. - . ; ' ';■ ^ ' 

L'objet d^ ce3 diseussio^Sr^st digne de 4oute sympathie*; 
Proteger T^pargne contre lea eutreprises v(6reuse& ; empecher 
la creation ou le d^veloppement de soci6t6s san bases solides, 
pr6venir le? abus, la negligence, rimp6ritie dans fes adminis- 
trations dee socief^s anonj^mes, 6viter Itt frande dans les bilans 
et e^ojnpenser aiasi par un enflemble de garanties les avan- 
tages si considerables que la loi, par Tanonymat, accorde aux 
sQcietes: c'est un objet qui m6rite Tattention la plus sym- 
patbique du public et du l6gislateur. 

Des catastrophes r^centes en divers pays ont montre com- 
blen ces questions pr6occupent les hommes d*6tat. 

Mais, MM., 11 faut se garder de se laisser entrainer par la. 
generosity de ce but et de se faire illusion sur ee qui peut Stire 
obtenu dans ce domaine^par I'intervention legislative. Certes, 
des fraudes ont 6t6 commises, des abus manifestes se sont pro- 
duits, les lois se sont trouv6es insuffisarites ; mais ce serait 
une etrange erreur de croire que ce sont ces causes- la^ <jar 
expliquent seules, ou qui eixpliquent TsnemCj les orises que rious 
regrettons et les surprises lamentables dent T^par^ne a 6te la, 
victime. 

Or, il y a eu des financiers coupables, mais le grand coup- 
able, c'est le public lui-meme. Avec quelle, legeret^ n'a-t-il 
pas apport6 son argent a des entreprises con9nes avec la 
meme impr^voyance I Quel souffle de speculation ne Ta pa» 
entrain^ ? N'est-il pa^ vrai que ee n'est le souci du ben6fice 
restreint acquis par le travail,— l6gitime a ce titre,^mai8 
bien Tespoir de gaiiiis^noj^meB, de renrichi^sement rapide qui 
a guide la plupart de ceux qui se sont trbuves plus tard. 16ses 
par les crises. Si I'^pargne veut 6viter des mecomptes, elle 
doit d'abord se proteger elle-meme, et toute legislation qui lui 
feraft illusion a cet 6gard et qui lui repr^senterait les i§met- 
teurs et les financiers comme obliges de gagner a coup sur 
produirait et au point de vue ^conomique et au point de vue 
moral la plus deplorable influence. 

Eien dans la loi ne peut dispenser le souscripteur ou 
racheteur de titres de oonssbcrer a eette • operation les mSmes 
^olns qu'il apporte aux moindres actes de son commerce ou da 
sa vie civile. Ceux qui ne laisseraient pas emtrer chez eux 
une servante ou un employ6 sans avoir obtenu sur leur 
honajetete, , sur. leur gout du travail, sur leurs aptitudes, des 
reseignements circonstancies, ont expos6 /diea. smnmes im-. 
portantes, parfois le plus clair de leur patrimoine, sans aucun 
examen serieux, sans auc«n controle, sans aufeune reflexion. 
C'est cet esprit de speculation qu'il faut decourager, pour 
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essayerde lui substituer Tesprit d'entreprise, raisonn^, ri6- 
i|(6chi, aussi mod6r6 dans ses espoirs que sage dans ses 
caleuls. 

Qu'est-ce que la loi peut faire pour permettre ainsi au 
public de se renseigner ? 

• La. loi anglaise me semble en donner la formule : elle 
oblige a publier un ensemble de renseignements sur lee ad- 
ministrateurs, leurs interets dans les apports et dans les 
propri^t^s acquises, les avantages qui leur ont et6 promia 
pour entrer dans la soci6t6, sur les actions, — par exemple sur 
la manidre dont les actions de fondateur seront r6parties, sur 
la destination a laquelle seront employees les actions Iib6r6e8 
autreraent qu'en especes, sur les apports, dont elle doit in- 
diquer le veritable proprietaire et le prix avectous ses details, 
en separant be qui est pay6 pour le ''goodwill" et ce qui 
est paye pour les objets mat^riels, si des commissions ont 6ie 
stipulees pour le placement d'actions, si des contrats ont 616 
faits au sujet d'^mission, si des montants sont pay6s aux 
lanceurs de T^ffaire : le public en est informe. D'une 
mani^re g6nerale, les contrats relatifs a la, constitution de la 
spci6t6, a Texception cependant de ceux qui ont trait a ses 
aflfaires courantes et dont la divulgation pourrait etre exploitee 
par la concurrence, font 6galement Tobjet de la publication 
par la loi anglaise. 

Cette loi est ainsi entree dans la voie que recommandait 
la commission beige de 1894 ; elle est r^cente^ II sera facile 
de verifier si elle r6m6die aux abus. constat63 et.si elte ^r6sente 
des inconv^nients. La matiere est grave ; on voit, ais6ment 
cpmbien dans certaines cirxjon stances la publication 6tendue 
donn6e a tout cet ensemble de documents peut embarrasser 
la nxarcbe de Taflfaire. On peut se demander s'il n'y aura pas; 
la .une entrave pour beaucoup d'entreprises parfaitement 
honorables. — Cependant, TAngleterre est un pays esgentielle- 
ment pratique. Ses l^gislateurs n'ont point Thabitude 
d'apporter aux aflfaires des entraves inutiles.— Nous pouvons 
d'ailleurs, puisque Texp^rience est tent6e, en suivre les 
r63ultats. 

Si oeux-ci ne se rdvelent pas comme mauvais, si v6ritable- 
lilent il apparait que les affaires honnetes et s^rieuses n'ont 
rien a craindre de cette publicity, on ne peut qu'esp6rer de la 
voir s'introduire dans toutes les legislations. 

L'anonymat est un avantage -considerable quand le legisla-, 
teur offre a des associ^s le moyen de limiter leuirs risques alors 
que leurs benefices ne le sont point, d*obtenir la personnifica- 
tion civile sans fournir au public d'autres garanties qu'un 
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capital restreint ; il est legitime que ceux qui veulent b6n6- 
ficier de ces avantages disent loyalement au public tout ce qui 
int^resse Taffaire. 

Sans doute, tout le monde ne sera point en ^tat de se 
retrouver dans un prospectus d6taill6 ; les reticences seront 
toujours possibles, des tol6rances pourront s'introduire ; mais 
il n'en est pas moins probable que des prescriptions de ce 
genre constitueront un frein pour beaucoup d'affaires v6reuses 
et contribueront a faire I'education du public et a lui rappeler 
qu'il s*agit pour lui d'apprecier les affaires en elles-memes, et 
non point seulement d'apres les cours de la Bourse, que tant 
de manoeuvres peuvent influencer. 

II faut gu6rir le public de cette superstition que des regies 
de prudence, de circonspection, de reflexion, qui sont indis- 
pensables dans les affaires ordinaires, seraient superflues 
quand il s'agit de societ6s anonymes. 

Mais ce n'est pas seulement au public, a ses emballements, 
et a ses erreurs qu'il faut attribuer un grand nombre de cata- 
strophes. Bien d'autres sont dues a la l^geret^ avec laquelle 
on constitue les conseils d'admistration des soci^t^s. 

Figaro disait : '' II fallait un calculateur, et ce fut un 
danseur qui Tobtint." II suflfit de parcourir la liste d'un 
grand nombre de conseils d'administration pour se demander 
si en v6rit6 ce mot de com6die n'a pas paru a un grand 
nombre d*actionnaires etre le dernier mot de la sagesse en 
matiere d'administration de soci6t6s. De tres honnetes gens, 
de parfaite bonne foi, absolument honorables, ont p6ch6 but 
ce chapitre. 

On aurait demands a un n6gociant en grains ou a un cour- 
tier de navires de se charger de fondre des canons, qu'ils en 
auraient ri de bon coeur et n'auraient meme pas song^ un 
moment a entrer dans cette voie. Mais on a demands a 
plusieurs hommes 6galement incompetents d'administrer des 
societes anonymes qui allaient s'occuper de cette Industrie, et 
tout de suite ils ont d6couvert, comme par intuition, que 
personne mieux qu'eux ne pouvait remplir cet of&ce. 

Quelle en est la consequence? C'est que tant que les 
affaires ont Tair de marcher, le conseil d'administration opine 
du bonnet. Qu*au contraire des difScultes surgissent : quel 
appui peut-on trouver dans cette reunion de braves gens dont 
le premier defaut est de ne rien savoir de ce que comportent 
leurs fonctions ! 

Mais ce n'est pas seulement aux moments de crise que 
cette incompetence apparait : c'est dans le choix du personnel, 
c'est plus souvent encore dans la constitution meme de 
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I'affaire, dans rinsuffisance du capital roulant, dans I'exag^ra- 
tion des apports, dans rimpossibilit^ de se d6fendre avec 
quelque chance de succes contre les ruses et les habilet^s des 
faiseurs. 

Quels remedes y a-t-il actuellement a ces maux ? 

Est-ce Taction en responsabilit^ ? Mais elle a ^t^entour6e 
par la jurisprudence de difficultes si grandes que bien rarement 
elle aboutit. II semble qu'il faudrait que la loi precisat un 
certain nombre de cas de responsabilite. Le premier de ces 
cas pourrait etre Tinexactitude dans les publications, dans les 
annonces, les prospectus emis par la societe. Gette publicite 
devrait etre sign^e et un exemplaire des documents y relatifs 
devrait Stre depose au greffe. U faudrait, en d'autres termes, 
qu'il y eut un auteur responsable et que la date du document 
fut connue. Un des projets, emanes de la commission beige 
de 1895 s'etait prononce dans ce sens, et la loi anglaise de 
1900 contient une disposition de cette nature. 

Un second cas de responsabilite devrait etre la continuation 
des a£faires au dela du moment ou la societe est manifeste- 
ment en situation de faire face k son passif. 

La negligence grave et rimp6ritie dans I'exercice des fonc- 
tions est d^ja actuellement un cas de responsabilite; mais 
Taction doit etre oouverte par la soci6t6 meme, de telle sorte 
qu'elle depend done essentiellement de la majority, c'est-a-dire 
dans la plupart des cas des administrateurs et de leur groupe. 
II importerait qu'ici une quotit6 d'actionnaires put agir. II 
semble que si la negligence ou Timperitie des administrateurs 
a les6 les int^rets de la BOci6t6, et si par exemple des ac- 
tionnaires repr^sentant une somme importante d'actions 
souscrites en especes ou une quotite determin^e du capital, 
pussent intenter Taction sociale a conditions de la formuler 
dans un delai qui pourrait etre limits. 

Un autre cas de responsabilite, qui est d6ja admis par la 
jurisprudence dans une certaine limite, mais qui devrait faire 
Tobjet de dispositions I6gales, c'est Tinferiorite manifeste du 
capital : source de tant de d6sastres. 

On me dira sans doute que cette aggravation de respon- 
sabilite est de nature a detourner des fonctions d'administra- 
teur bon nombre d'honnetes gens qui acceptent aujourd'hui 
de les remplir. J'avoue que je n'y verrais aucun mal. L'homme 
competent est essentiel en matiere de societ6s comme en toutes 
autres entreprises, comme il est d'ailleurs indispensable a 
toutes autres fonctions qui doivent etre bien remplies. Gelui- 
la sait ce que vaut Tafiaire. B'il la trouve bonne Qt sdrieuse, 
3'il enteud Tadministrer avec prudence et de bonne foi^ il n'a 
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rien a redouter. II a toujours sur le negociant qui traite en 
son nom personnel et sur la soci6t6 coramerciale ordinaii'e 
cette influence consid^risible que les sitnples pertes ne Tatteig- 
nent pas et qu'il ne pent etre resppnsable dans une mesure 
plus large que lorsqu*!! commet des fautes giaves ou fait 
preuve d*incapacit6 manifeste dans ses affaires. . . 

Eb bien, je ne pense pas qu'il soit utile de diminuer le 
ressort de la responsabilit6 ; les gens capables n*ont rien a eh 
redouter, et quant a toute cette vaste cohue qui n'esperent dfe 
leurs fonctions d'administrateur que des tantiemes ais6ment 
gagn^s, si le recours en responsabilit^ pent les d^tourner de 
s'occuper de cboses dont ils ne connaissent rien, on ne pourra 
que s'en f^liciter. 

Une autre question est encore pos^e k Tassembl^e : 

Convient-il, vous deniande4-on, de verifier la valeur des 
apports et de confier cette verification au Gouvernement ? 

On se trouve ici en presence d'une question fort complexe 
et fort grave. 

Si vous voulez mon industrie pour la mettre en soci6t6 
anonyme, et si j*en fixe un prix, c'est mon droit. De meme 
c'est votre droit de Taccepter, quel qu'il soit. Voili ce que 
r6pondent ceux qui estiraent qu'en matiere d'6valuation d*ap- 
ports, il faut laisser aux associ^s toute liberty, sous la seule 
reserve qu'il n'y ait point de fraude. 

lis ajoutent qu'il y a un grand nombre de valeurs solides, 
telles que les brevets, la clientele, les concessions, qu'il est 
extremement difficile d'^valuer et pour lesquels les Evaluations 
les plus consciencieuses peuvent etre, oU excessives, ou beau- 
coup trop restreintes. 

Aux Etats-Unis, ou en matiere de fondation de trusts, les 
evaluations les plus fantaisistes ont eu cours, on trouve 
tantot des entreprises qui malgr6 cette surcharge de capital 
ont donnE de magnifiques r6sultats a c6t6 d'autres qui. ont 
sombrE dans ces flots de papier sans contre-valeut. 

II faut cependant reconnaitre que dans Tesprit tout au 
moins de la loi beige, le capital doit 6tre constitu6 par des 
especes ou par des valeurs reelles. 

Est-ce une raison suffisante qu*un brevet soit difficile a 
appr^cier pour qu'une mine de charbon, at5het6e 800,000 frcs. 
soit apport6e pour quatre millions de francs ou que des ter- 
rains, des usines, qui ont une valeur marchande parfaitement 
d6termin6e, soient 6valu6s quintuple, sous pr6texte d*6tude8 
pr^paratoires ! ^ 

N'est-il pas possible d'imposer pour les valeiirs de ce 
genre: les biens mobiliers, marchandises, des terrains, les 
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usines, une evaluation exacte; n'est-il pas possible d'exchire 
du capital de simples semces, sauf a les r6compenser par des 
avantages d'une autre nature, tela que des parts de dividende? 

Ne pdUrrait-on pas ensuite cr^er une 3^® oat^gorie : celt^ 
des valeurs aleatoiriBs tels que brevets, fonds de commerce, 
concessions et pour celle-la laisser toute liberty aux appor- 
tetirs, les cas d'exageration manifesto et de mauvaise foi 
exceptes, mais en imposant alors Tindication dans le capital 
de ce qui est apporte en especes et de ce qui est apporte ainsi 
en nature. 

II faudrait sans doute user en cette mati^re de prudence, 
mais je pense qiie le regime actuel laisse beaucoup a d6sirer. 
Qu'on ne me dise pas qu'on decouragera les entreprises. II 
n'est' pent -etre pas indispensable a la prosperite industrielle 
et commerciale des pays que Ton fonde coup sur coup un tres 
grand nombre de societes, que le recueil special du Moniteur 
double son volume, sans autre objet que de creer du papier. 

La Society anonyme est un instrument delicat a manier. 
II n'appartient pas a tout le monde d'apprecier la valeur d'une 
entreprise commerciale ou industrielle et leur viability sous 
la forme de Tanonymat. 

II n'y aurait aucun mal a ce que la loi, par la severite de 
ses prescriptions^ 6loignat de cette branche si interessante 
mais si difficile, les profanes, pour laisser le soiri de ces 
Amissions a des etablissements serieux et solvables et dis- 
posant de moyens et de reserves necessaires pour en controU r 
la valeur. Les entreprises serieuses, soutenues par des capi- 
taux r6els et dirigees par des hommes competents, n'ont rien 
a omindre de cette severite de la loi, et quant aux autres, le 
public n'a *ien a perdrd a une legislation qui les emp6che de 
drainer T^pargne, de repandre la fievre de la speculation et de 
faire croire que dans ce tourbillon ou sombrent les fortunes 
et les caractlres, plus rien ne survive dans le pays que la soif 
de Tor acquis sans travail. 

Je me resume : une publicity plus grande sur ies conditions 
et les origines des affaires dans lesquelles on invite le public a 
s'int^resser, des sanctions efficaces pour atteindrje les auteurs 
et les b6n6ftciaires des all6gations fausses, des reticences cal- 
cul6es,- un reglement plus s6iieux et plus s6vere de la respon- 
sabilite des administrateurs, Tinterdiction des Evaluations 
exager6es et fantaisistes des apports^ voila trois ordres d'id^es 
dans lesq^uelles des r6formes utiles pourraient etre accomplies. 

Ce'rie sont'd'ailleurs point les seules a,m6lioration8 qui 
pourraient etre apport6es dans notre loi. Dans Tun deB 
projets ^e la commission beige de 1895, que la commission 
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franfaise a sans doute connu, — car urt de ses projets s'en 
rapproche nettement, les auteurs cr^aient un organisme re- 
pr^sentatif des obligataires, de fa^ou a permettre a la fois 
a la society de traiter avec la collectivity de ses porteurs 
d'obligations, et a cette collectivity d'agir efficacement pour la 
defense des int^rets et des droits communs. 

La commission fraii9aise de son cdt6 propose une r^gle- 
mentation legale de la part de fondateur. G'est une excellente 
id6e. Qui de nous n'a souvenance de la multiplicity des formes 
d 'actions qui existent dans certaines soci6t6s, et des compli- 
cations sans fin auxquelles ^es subdivisions, souvent inutiles, 
ont donn6 lieu ? des discussions et des difficult^s qui ont surgi 
sur les droits de ces diffdrents titres, des entraves que lear 
existence a apportes a des transformations devenues n6ces- 
saires dans I'organisation de la soci^t^. 

Ici encore, certaines restrictions pourraient etre impos^es. 
L'action de capital, avec son veritable caractere d'etre une 
part dans I'avoir social et de representor essentiellement les 
droits des veritables actionnaires d'une part; d'autre part, 
les parts de dividende, ne donnant droit qu'a des int^rets dans 
les benefices avec voix consultative dans les assemblies et avec 
un organisme representatif de la generality des porteurs. 

Enfin, en troisieme lieu, les obligations elles-aussi con- 
sid^rees comme une collect ivite pouvant avoir ses represen- 
tants et agir s'il y a lieu. 

Yoila, semble-t-il, les trois titres que la loi devrait seule 
tolerer, en r^glant aussi soigneusement que possible, leurs 
droits respectifs. 

Qu'on ne m'objecte pas la necessite des affaires : dans la 
plupart des cas, les combinaisons auxquelles on a eu recours 
n'ont eu d'autre but que de servir la speculation et d'eluder 
la loi." 

Mr. Louis France: MM., il me semble que la question 
qui vient d'etre traitee devant vous fait honneur a TLiter- 
national Law Association, et si on en youlait une preuve, on 
n'en pourrait trouver de meilleures, me semble-t-il, que Tex- 
cellence et la variet6 des rapports qui vous ont 6t6 lus. Vous 
avez entendu exposer a la fois toute une s6rie de solutions 
ing^nieuses des lois pass^es d^ja dans la pratique a I'^tranger ; 
ou encore des remedes qui paraisspnt excellents dans leur 
intention, mais qui paraitront aussi a quelques-uns de ceux 
qui m'6coutent, difficiles a appliquer dans la pratique. 
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Mais qu'allons-nous faire encore a cette beure tardive on 
nous sommes ? U nous reste sans doute beaucoup de bonne 
volenti, maid bien peu de temps et d'6nergie. 

II me semble que nous ne pouvons point nous prononoer 
sur des questions aussi complexes, et que nous ne pouvons 
pas d'avantage abandonner cette 6tude dans T^tat informe ou 
elle se trouve, et — d'accord je suppose avec le bureau — ^je crois 
que la meilleure solution a cette discussion serait de renvoyer 
la question a une commission. Gelle-ci pourrait etudier a 
loisir les diff6rents rapports que vous avez entendus. Elle 
pourra aussi prendre connaissance des remarquables travaux 
qui ont 6t^ accomplis dans diff6rents pays. A Bruxelles, 
notamment, en 1898, le Gouvernement institua une commis- 
sion, dont Mr. Ficard fut un des rapporteurs et qui d^posa 
cinq projets des plus utiles. En Angleterre, il y a aussi 
Tenquete de la commission qui a 6labor6 la ioi de 1900. En 
France, en 1902, Mr. le Garde des Sceaux a charge une com- 
mission de preparer une s^rie de projets de Ioi. 

C'est done dans ces conditions que j'ai Thonneur de pro- 
poser la resolution suivante : 

''La Conference exprime sa gratitude aux auteurs des 
rapports pr^sent^s ici et demande au Gonseil Ex6cutif de 
nommer une commission, qui, apres avoir pris connaissance 
de ces rapports et de tous autres qui pourraient encore lui 
etre pr^sent^s, ferait un rapport a la prochaine Conference, 
des r6formes desirables ou a introduire dans les diverses 
legislations." 

J'espdre, MM., que vous voudrez bien accueillir et appuyer 
cette resolution, et je formule quant a moi le vobu que les 
travaux de cette commission puissent a la fois munir les lois 
qui sont encore un peu defectueuses a cet egard de ces prin- 
eipes a la fois preventives et repressives, mais aussi et sur- 
tout guerir le public de cette superstition que des regies de 
prudence, de circonspection et de reflexion, qui sont indispen- 
sables dans les moindres des affaires ordinaires, seraient 
superflues quand il s'agit de societes anonymes. 

Sir Walter Phillimore : The translation of the resolu- 
tion is as follows : — " The Conference expresses its gratitude 

25 
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to th^ fiuthors of the papers neiiy. J^resex^tedjiitnd requestir the 
Es^ecutive Council to appoint ji Qpxi^fiiittee, iufhiehi after te^isg 
into consideration these papers, ^ 8^4; any others that ,mfiy be 
received, shall report to the. nei^t.Gonferexice j^n the proposed 
reforms." , 

Mr. Cephas Brainerd (New York) : I wish to second the 
Besolution. It seenijs to me that this, is, the mo^t suitable 
and proper disposition of these. very valuable papers tha4; 
could possibly be made. I agree as tb their value, and I 
apprehend that not one of the . gentlemen who have pre- 
pared them feels that he has ' exhibited aill the considerations 
pertinent to the disposition of a topic so important. The 
Besolution gives us all an opportunity, if we wish — and I 
certainly would be glad to avail myself of the opportunity-;- 
of saying something which could receive real consideratioti, 
I think everybody who has money, and every person who 
expects to have money,. is profoundly interested in haying a 
proper result reached in regard to these matters. Possibly 
there may be some here who have suffered somewhat from 
carelessly organized Companies. ' 

Mr. JIyckx (Brussels): MM., Je voudrais simplement |)r^- 
senter une consideration d'ordre g6n6i:al, parce que j'avoue 
que pia ip6moire s'epuise a ces rQ.pports si complets, si apprq^ 
fondis, et que j^aurais difficile a introduire dans cette discus- 
sion des elements nouveapx. Mais c'est une consideration 
qui me parait de nature a renforcer la these de ceux qui nie 
disent que les tnesures que Von pr^oonise danp; une penp^e de 
protection pubUque presentent un inconvenient 6t uq danger: 
rinconv^nient de ne pas etre efficaces' et le danger de donner 
au public une fausse securite. ^ 

C'est la consideration suivante. . Ce qui est important 
surtout au point de vue de la reussite du but que nous 
poursuivons, c'est de consid^rer qu'il y a tout un ensemble 
d'elements et de circonstances qui echappent a toute classi- 
fication, qu'il est impossible; ou tout au moins bien difficile 
de preciser, de determiner et que je ne pourrais mieux d6finir, 
me semble-t-il qu'en disant que c'est le .** courant." Ou bien 
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tmhomtne d'afEair^ n'a pas ave6 lui le courant, et alors il 
caura b^au veooiu^r^a toms oes. proc6des que ron dtodnoe 
Hsomme des maniBavri&d de voler le public, qui sout de s'aUri- 
buer de grosses parts de fondateur, de publier des prospectus 
trompeurs, — tous ces proc^d^s n*auront frbsdutiient aucun 
resultat et celui qui youdra laneer des a£faires dans ces con- 
ditions ne par^iendrait pas a drainer un centime. 

Si c'est au c^ntraire un homme qui a pour lui le courant, 
nombreuse sera la foule qui se pr6sentera a ses guichets au 
jour d'^mission. 

S'il suffisait qu'un homme d'affaires se dise un beau 
matin: je suis intelligent, actif, je vais or^er une soci6t6 
anonyme ; ma fortune est faite, parce que pour lancer une 
societe, il y a une recette, une formule, une methode que Ton 
peut suivre et qui consiste a s'attribuer des parts de fonda- 
teurs et a r^pandre dans le public des prospectus: s'il en 
etait ainsi, je comprendrais fort bien ceux qui disent qu'il faut 
prendre des mesures s6veres contre les lanceurs de certaines 
societes anonymes. Mais il est un fait que des affaires qui 
ne Bont guere sblides peuveut presque parvenir sans res- 
sources, tandis qu'une soci^t^ serieuse, ayant des capitaux 
sera^ dSlaisfi^ par le public parce qu^elle n'aura pas pour elle 
ce courant dont je parlais tantot. Je ne crois pas devoir 
donner ici des exemples, mais je connais une societe, dont 
les fondateurs disaient que leur entreprise 6tait un d^sint^res- 
sement, et qui Tetait: cepehdant elle h'a pas eu la fateur du 
public, parce que le public ne voulait pas croire ce que m'on 
disait, tandis qu'une autre soci^, d'un caractere bien moins 
serieux, mais qui etait elle favorisee par ce courant, voit au 
jour de remission le public se presser en foule a ses guichets, 
et lorsqu'on disait aux souscripteurs que Ton ne pouvait plus 
recevoir leur argent, ils se disperserent en protestant que c'^tait 
intolerable qu'on ne voulait plus accepter leur argent. 

Mais passons en revue les dififerents remedes que Ton pre- 
conise dans cette matiere. 

On voudrait dans les prospectus, dont les promoteurs 
porteraient la responsabilitd, faire exposer les combinaisons 
faites en vue de la soci6t6. Mais tout d'abord, je pense qu'il 
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ne fant pa9 attacher aux prospectuB taut d'importance : on ne 
Taime pas et o'est sortout par rintermediaire des agents de 
change que ces affaires se Unbent. Puis, on pent parfaite- 
ment faire on prospectus qui sera dans les termes legaux, il 
Buffirait par exemple que les renseignements soient foumis par 
un expert oomplaisant. Une verification d'expert sera a peu 
pres la meme chose. Dans tous les cas, ce n'est pas le 
manque de renseignement qui detournera le public. 

Quant aux contrats que Ton voudrait voir publier: les 
contrats faits entre les promoteurs de la societe. Mais je me 
demande s'il n'est point a penser qu'avec Tingeniosite des 
lanceurs d'affaires, on aura bientot trouve vingt procedes 
divers pour eluder la loi. Par exemple, en faisant une menoie 
operation divisee en plusieurs parties distinctes, de fa9on a 
ne plus s'y reconnaitre. 

Je le repete, on se trouve en presence d'elements qull est 
bien difficile de classifier ou de determiner. G'est un peu le 
cas d'un medecin qui chez un malade reconnait certains 
symptomes mais qui ne voit pas quel est le bon remede a 
appliquer parce que tous des symptomes il y en a qui lui 
echappent ou qu'il ne parvient pas a determiner. Je sais que 
toute comparaison est boiteuse ; mais je pense que celle-ci 
est encore assez juste. 

The Resolution was carried nem. con. 
The Conference adjourned at 5.80 p.m. 



FOURTH DAY'S PROCEEDINGS. 

Feiday, October 2nd, 1908. 

The Conference reassembled at the Cercle Artistique at 
10 a.m.. Sir Walter Phillimorb in the chair. 

The minutes of the previous day's proceedings were read 
by Mr. G. G. Phillimorb, approved and signed by the 
Chairman, 
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Mr. G. G. Phillimorb : On behalf of th« Bureau I have to 
announce that we have received a telegram from M. Clunet, 
who says that he was prevented from attending by his duties 
as advocate before the Hague Tribunal, the cause of his 
absence being thus the putting into practice of the principles 
maintained by the Association. We have also received a 
letter from Professor Gabba, a very old member of the Asso- 
ciation, who is very much interested in the question of Foreign 
Judgments, regretting that he was not able to be present at 
the discussions. We have also to announce that we have 
received a paper from M. Franck on Company Law. 

The Ghubman : Will it be the pleasure of the Conference 
that that paper should be printed with the other papers, on 
the subject? 

The proposal was agreed to* The paper will be found 
printed with those presented on the previous day. 

Mr. G. G. Phillimorb : The Executive Council have de- 
cided with regard to the Committee on General Average, 
which was proposed yesterday, that that matter should be 
postponed for the present, until the next meeting of the 
Council. On the subject of Company Law, the Executive 
Council propose to constitute a Committee of the gentlemen 
who were kind enough to provide papers for the Conference. 
They will be Mr. W. F. Hamilton, K.C, who I hope will 
kindly act as Convener; Mr. Ernest Sohuster; M.Jean Cor- 
BiAu; M. BoDOLPHE BoussEAU ; Dr. Gustav Sohirrmeistbr ; 
and Prince Cassano, with power to add to their number. 
With regard to Foreign Judgments, the Executive Council 
have decided to ask the Solicitor General for Scotland, Mr. 
Charles Scott Dickson, and Mr. Galbraith Miller to join the 
Foreign Judgments Committee. With regard to the election 
of officers, the Executive Council have much pleasure in 
nominating to the Conference for its approval their selection 
of M. AuGUSTE Beernabrt to be President of the Association. 
(Applause.) That will be for two years. 

The Chairman : Or until the next Conference. 
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Mr. G. Gt PHtUitttORfi : The Executive Couiroil also nomin- 
ate to the Qonferenoe additional Yice-Presidents, as follows : — 

Lord Kinross (President of the 
Scotland \ Court of Session; late Presi- 
dent of the Association). 

Gharlbs le Jbuns and M.- 
Louis France. 

France Dr. Govare. 

Oermany Dr. Martin. 

United States Mr. Brainbrd. • 

Spain Don Arturo db Marooartu. 

They propose for election to the Council the names of 
Mr. W.F. Hamilton, M. Langlois, and Mr.GALBRAiTH Miller. 

The Chairman : Is it the pleasure of the meeting that M. 
AuGusTR BEBRNASBf be elected President of the AsBOoiation for 
the ensuing two years, or till the the next Conference meets ? 

The proposal was carried unaninaously. , 

Sir Walter Phillimorb : Afao that the following be Vice- 
Presidents: — 

Scotland *..... ..:.... Lord Kinross. 

Charlbs lb Jbune and M. 
Louis Fit ANOK. - -' 

Frafice Dr. Govarb. 

Oermany Dr. Martin. • v - 

United States Mr.- Brainbrd. ~ - 

Spain Don Artubo^ DB MARGOiATit. 

The proposal was carried unanimously. 

Sir Walter FmLLiMiXRE : And that Mr. W. F. HAinLxoN, 
M. Langloib, and Mr. Galbraith Millbk be added to the 
Council? 

The proposal was carried unanimously. 

- Mr. G. G. Phillimorb : The Bureau: have also had to 
consider the question of the place of the next meiBtin^. ' A- 
suggestion has been made that we might go to Christiania, 
and that is beingoGonddered. at. present. An. annouhoement 
will be made afterwards. 
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ASSISTANCE JUJDlCIAIRE. 

M. Gabton Dfi Leval (BruGisels) : I am pleasefl to submit 
to you a Beport Which has been prepared by Mr. Coldstream, 
our colleague, of Edinburgh, who is very sorry that he cannot 
attend the present Conference. ' 

The paper was read, as follows :—r 

BEPORT BY THE COMMITTEE 

appointed by the Cowncil of the International Law Association^ 
to report upon the Paper submitted by John P. Coldstream^ 
tV.S., to the Conference in Glasgow in August, 1901, upon 
** The Expediency of Uniformity in the Procedure of the Courts 
of Civilized Countries with regard to Pauper Litigants *' 
{U Assistance Judiciaire Gratmte). 

Members of Committee. — The Hon. Cephas Brainbrd, 
Counsellor at Law, New York; Monsieur George Marais, 
Avocat, Paris; P. W. Sherwood, Esq., Barrister at Law, 
London; Monsieur Gaston db Leval, Avocat, pres la Cour 
d'Appel, Counsel to the British Embassy, Brussels; W. G. 
Miller, Esq., Advocate, Edinburgh; John P. Coldstream, 
Esq., W.S., Edinburgh, Convener. 

In submitting their Beport, it seems fitting that your 
Committee should, in the first place, refer to the history of 
the general question considered by them, so far as it has 
formed a subject of remark or consideration, at the meetings 
of the International Law Association. 

The .first^ tim^ the qt\estion pf advising paupers on the 
conditions on which they should be allowed to litigate in 
forma pauperis was considered in any form by the Association 
was at its Conference at Brussels in October, 1895, when 
Mx>nsieur'G.de Leval, Avocat, Brussels, ''suggested that the 
Executive Council be requested to put this subject on the 
programme of the next Conference/' and the proposal was 
agreed to. .No paper, on the. subject, however, was presented 
to that or any subsequent Conference till the one held at 
Glasgow in 1901, to raise a discussion upon it; and so till 
then it remained in statu quo. For the' Conference at Glas- 
gow, however, Mr. John P.; Coldstream, /W. 8., Edinburgh, 
who had for some time previously been making a special study 
of the question, offered. to prepare and submit a paper dealing 



( S92 ) 

with it from an international standpoint, and giving details of 
the procedure of twelve states upon it. As the paper was a 
lengthy one, and dealt with many questions requiring study, 
it was felt that the proper course would be to remit it, after 
it had been submitted by the author, to a Committee, to be 
nam^d by the Council, for consideration and report, and for 
discussion at a subsequent Conference. This was accordingly 
done, and the Committee whose names are prefixed beg now 
to ^report as follows, viz. : — 

Your Committee, in accordance with the remit made to 
them, have given the questions raised in Mr. Coldstream's 
paper their most anxious and prolonged attention, and con- 
sidered the statement as to the practice of the various countries 
in regard to the giving of advice and judicial assistance to 
paupers, all as set forth in the said paper. 

They are unanimous in their opinion that all impediments 
to parties, of whatever condition of life, obtaining justice and 
help in their difficulties should be removed, and that the 
scheme for affording legal advice, and enabling parties to 
litigate in forma pauperis, all as set forth in Table IV. of Mr. 
Coldstream's paper, is a good pne, and unites in one whole the 
best part of the various means to the ends desired, already 
adopted by one or other of the States whose system is set 
forth in the paper. 

Taking up the various proposals contained therein seriatim^ 
your Committee have to report, first, upon what evidently is 
the first step in procedure quoad V assistance judiciaire gratuite 
— viz. institutions which are known as Legal Aid Societies, 
Poor Man's Lawyers, and Legal Dispensaries, and by other 
titles — and what they may designate generally now as 

I. — The General Portal for L'Assistancb Judioiairb 
Gratuite. 

There is no doubt that the poor are as much entitled, 
whether from a legal or a purely altruistic point of view, to 
have counsel and help in their troubles of circumstances, 
position, or estate, as in their troubles of body. And, accor- 
dingly, since the people, if not the State, have provided advice 
and hospitals for the sick, so the people, if not the State, 
should provide analogous institutions where legal advice and 
administrative assistance should be given to the poor when 
such is invoked by them, without that expense to them which 
they are absolutely unable to pay. 

Many institutions of this kind are already in existence, as 
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indicated in Mr. Coldstream's paper, and those in New York — 
the first of the kind, instituted twenty-seven years ago — the 
Oxford Settlement in Canning Town, and others in London, 
those in Copenhagen and Paris, and those in Borne, Edin- 
burgh, and Glasgow are all doing good work with most ex- 
cellent results. It would, therefore, in the light of experience, 
be. absolutely wrong were yourM Committee to do otherwise 
than report most favourably in regard to the working of such 
institutions, and the desirableness of their establishment in 
every centre of population and beside every Court of Justice. 
In such institutions the case of the client would be, as it 
is now, heard and investigated, and administrative action 
taken to secure justice and relief. Should such, however, fail 
to procure satisfaction of the demand, the aid of the Courts 
of Justice will require to be invoked. But properly no one 
should be allowed to litigate in forma pauperis, except upon 
proof of poverty, and a probabilis cama litigandi. 

II. — The Quasi Tribunal to Dbterminb Poverty and 
Probabilis Causa Litigandi. 

The next question then arises, what is the best means of 
solving these problems, and here, as set forth in Mr. Cold- 
stream's paper, the nations differ in their practice. 

In some countries, as in Scotland, France, Belgium, and 
Italy, there is attached to each Court, of Jxxsiice & qtuisi tri- 
bunal, composed of others than members of the judicial staff, 
who certify or judge of both the poverty and probabilis cama, 
or of one of these after evidence or proof, and the court can 
on such report admit to the benefits of assistance jvdiciaire 
gratuite. 

In other countries, as in England, the State of New York, 
and Spain, the court itself, on certificate or affidavit by pauper 
of poverty, and an opinion of counsel certifying a probabilis 
causa litigandi, adjudicates in the matter by one or more of 
its judges. In Germany and some cantons of Switzerland the 
judge himself bears and determines the matter. 

Your Committee is of opinion that a very stringent and 
exhaustive examination requires to be made on this question, 
to secure (1) that no one who can at all afford it should be 
allowed to litigate in forma pauperis, and so subject his oppo- 
nent to trouble and expense and take up the time of the 
officials of the court ; and (2) that unless there is a prima 
facie case the grant to litigate in formal pauperis should not be 
acceded to. They are therefore of opinion that these questions 
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Bbould noti be determined by the views of one man alone, and 
farther, that at this stage it is best to dispense with the assist- 
i^nce or. opinion of the judgies of the court, one or more of 
wbbm may ultimately have to deal with the question in a 
judicial capacity, and consequently that an entirely indepen- 
dent tribunal best secures the end in view. They accordingly 
recommend such for adoption, constituted very much as 
mentioned in the paper. under review, and having its pattern 
in those already existing in Scotland, France, and Belgium. 
The constitation of B]iich a qtuisi tribunal would be two lay rate- 
payers and three experts in law, all publicly elected.* 

III. — Benefits accorded to Persons admitted to 

L'ASSISTANOE JUDICIAIRE GrATUITE. 

On their report to the proper court, the pauper would be 
adraitted to litigate in, forma pauperis, and be exempted from 
payment of all fees to solicitors and counsel, t court dues, 
gratuities to officials, charges for printing, writings, witnesses' 
and experts' honoraria or fees, as well as their and his own 
travelling expenses, when he and they reside at some distance 
from the court, all such, however, being a charge against the 
pauper in the event of his recovering costs from the other side, 
or at some future time being able to pay them. 

These fees and expenses seem to be a proper charge in the 
fitst place against, or, at all events, an advance from, the 
Treasury of the State, on the principle that it is the duty of 
every well-organized State to see that no one of its memberd 
suffers injustice. 

: The question of the payment of the fees and expenses as 
above set forth of the pauper litigant seems to require further 
remark. 

At present these, to a certain extent-— other than court 
dues, which are paid by none— are paid or advanced, in the 
first place (or are exempt from payment), by the Treasury of 
the State or the municipality » in Germany^ France, Denmark, 
and Switzerland ; while in England, Scotland, and America , 

"^ Mr.. Miller dissents from the lay element in the constitutioii of 
this tribunal. ' , 

f The question of having particular advocates and solicitors elected 
annually or otherwise by their bars or societies to conduct the case foi^ 
those admitted to litigate in forma pauperis is a diftieult one.< Ther^* 
is an advantage in this neourse ; and in some countries, as in Scotland^ it 
is done, and works very well. Your Committee see no reason against. ijiv 
but ft appears to be a matter for individual dealing by each State accor- 
ding to its own view and the idiosyncrasies of its legal system. 



( a9«; ) 

the #nlyel|argd a:. paijper litigant is freed frpm are comisel 
afld solicitor's fees, court dues, and printing, while hig counsel 
and solicitor's fees, and sometimes his witnesses' fees^ go en- 
tirely without payment from him or the State, except that in 
Scotland the pauper is found entitled to costs on subcess. 

it is patent that if a pauper cannot get his testimdny, be 
will in most cases lose his cause, and he may not be able to 
get it without paying for it. 

It seems, then, that there should be uniformity in this 
matter, and therefore your Committee (with the exception of 
Monsieur Marais, of Paris, Monsieur De Leval, of Brussels, 
and Mr. W. G. Miller, of Edinburgh, who are of opinion that 
the Avocat for the Assiste should be unremunerated) are 
ananimoua in their view that the State should in the first 
place advance, and ultimately, if need be — in the event of 
non-recovery or adverse judgment — pay the whole of the ex- 
penses incurred by a pauper litigant. 

IV, — Benefits to Aoousbd Pauper in Poliob and other 
' Criminal Cases. / 

The only other matker remitted to the Committee- is the 
question of assigning to every person chargedi^itb an offence 
or a. crime in any police or criminal court a competent pro*- 
fessional •adviser and ^v(.^aie» and tUe payment of such by: 
the State when, tbe accused is linable to pay for it,: in. ail 
cases where the prosecutor, public or private, appears by pro- 
fessional advice and advocacy^ an«i the payment of witnesses 
and experts for the acoused. z .. 

In most countries, .apparently (in serious crime, at all 
events), the accused, if unable to pay for it, has the benefit of 
professional advice, but not in iall cases in the courts of in- 
ferior jurisdiction^^-specially in the police courts. 

On the principle that it should be the object of tb^ State 
only to obtain justice, and not merely a verdiot^in -favour of 
the prosecutor, and that all means to this end should be used, 
your Committee are. of opinion , that, , in all pases .where a 
criminal charge ia preferred,* the accused phould at on^e 
liaye t];ie benefit of professional vadyiQ^ and advocacy, and that 
i should not be left to the last moment, when he appears in 
oourt for trial, as sometimes happens, for him tp have such 
offered to him, when it is impossible to consider adequately, 
the proper lines of defence,, and to::Obtfun the n;eeded evidence 

"^ Mr. Miller dissents firoin, and Mr. She^Wdod has dbubtd of the 
practicability of, this proposition, quoad police-court cases. 
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for its support. They are likewise of opinion that, when 
necessary to a pauper accused person, payment should be 
made by the State for all such professional advice, and also 
for the testimony of witnesses and experts — the latter, of 
course, being always properly guarded, so as to be saved from 
abuse, by the judge beforehand sanctioning the payment of 
witnesses and experts approved by him. 

V. — Summary of Report. 

The result of the views thus expressed upon the various 
matters remitted to them is, that your Committee, with the 
dissents before noted, report generally in favour of the scheme 
of advice to pauper litigants, and of the mode of their litigating 
in forma pauperis set forth in Table IV. of Mr. Coldstream's 
paper (of which a resume is annexed in the Appendix hereto), 
and recommend it for adoption as an international one. All 
the matters considered, reported on, and recommended have 
already, in one or other of the countries, whose procedure is 
detailed in Mr. Coldstream's paper, been adopted, apparently 
for good and without bad results; and, therefore, as they 
appear to be of advantage both to the pauper litigant and the 
lawyer, your Committee have, in light of tested experience, 
no hesitation in reporting favourably upon the whole scheme 
as focussed in Mr. Coldstream's paper, and recommending it 
for universal adoption by all civilized nations. 

Cephas Brainerd. 
Georges Marais. 
G. DE Leval. 
Wm. Galbraith Miller. 
P. W. Sherwood. 
London: John P. Coldstream, Convener. 

January^ 1908. 

Dr. A. Hindenburg, of Copenhagen, Avocat Consultant des 
Ministeres Danois, and Professor Henry Goudy, D.C.L., 
Regius Professor of Civil Law in the University of Oxford, 
were nominated as members of the Committee, but owing 
to other engagements they were unable to act as such. This 
Report, however, has been submitted to them, and they have 
authorized their approval of its terms to be appended to it, 
which is hereby done. 
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APPENDIX. 

Resume of the Scheme for Uniform International Procedure 
quoad U Assistance Judiciaire Gratuite. 

I. — In every, populous place a, bureau should be estab- 
lished, open at an hour certain, and both place and time 
well known, where lawyers of skill and character can be con- 
sulted by the poor, as well as letters and documents written 
on their behalf, and all action, short of litigation, taken to 
effect a settlement of their disputes. 

II. — Attached to every court of justice there should be a 
qua^i tribunal, where a person advised by the bureau set forth 
as above, or otherwise, that he must resort to litigation, can 
have his poverty properly established and his causa litigandi 
admitted. This tribunal should be composed of at least five 
persons, popularly elected, of whom two should be lay persons 
representing the ratepayers, and three lawyers as experts. 

III. — Special barristers and solicitors should annually be 
appointed by their bars or societies to advise and help the 
poor and plead for them, the appointment to be for one year. 
They should have salaries, honoraria, or fees from the State, 
municipality, or their bars or societies, as is to some extent 
the case in some countries. 

IV. — All witnesses and experts should, when sanctioned 
by the judge as necessary for the justice of the case, be re- 
munerated by the State or otherwise by the public. 

V. — Every pauper accused person, in whatever criminal 
court, should, when he is prosecuted with professional assist- 
ance, have also such provided for him, and his witnesses and 
all expenses paid by the State or the public in some way. 



ADDENDUM. 

The foregoing Beport was presented to the Executive 
Council of the Association in January last, and its leave was 
given to its limited circulation among members of the Legal 
Profession. This gave rise to discussion, and in March last* 

"^ It is due to the Bar Mess of the Dorset Sessions to state that at 
the Easter Sessions of 1902 they introduced a system of gratuitous defence 
of undefended prisoners, which appears to have heen attended with good 
results. It was, however, after some months' trial, abandoned in defer- 
ence to the opinion of the Attorney- General, who thought it undesirable 
to continue a system applicable to one circuit alone, and, having regard 
to the established practice of the Bar, such a change ought not to be 
brought about without an Act of Parliament. 
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a Bill was introduced in PfirUai^«i?t by Mr. W. E. Bousfield, 
K.C., and others, called tiie *^l*o6r Prisoners' Pefence Billj," 
applicable to ^England orily/ the object being to provide gra- 
tuitous defence for prisoners tinable to pay -for it under certain 
conditions. No provision was introduced for payment of 
Counsel, Solicitors, or witnesses. .In Special Committee to 
which the Bill was remitted, however, and as the outcome of 
considerable discussion and criticism on the subject, a clause 
was introduced providing for payment to Counsel, Solicitors, and 
witnesses for such poor prisoner, ^'in the ^anie manner as the 
expenses of a prosecution in cases of indictment for felony,*' 
when, "from the nature of the defence as disclosed in the 
evidence given, or statement made, by him before the com- 
mitting Justices, it is desirable in the interests of justice that 
he should have legal aid in the preparation' and conduct of 
his defence." This must be certified by (a) the committing 
Justices upon the committal of the prisoner for trial, or (6) 
the Judge of a Court of Assize or Chairman of a Court of 
Quarter Sessions, at any time after reading the depositions. 

The Committee, while grateful for the Act as far as it 
goes, desire to point out that it doesi not fully meet their 
views already expressed, and that they are still of opinion 
that, in the interests of justice, any poor prisoner* who desires 
to be defended should be able to command the services of 
Counsel, Solicitors, and witnesses. 

J. P. C, Convener. 

The Chairman : I think the Conference will think that in 
thiB matter, which is perhaps hardly an International matter, 
we have gone as far as we need at present, and that we may 
thank the authors of the Beport for their Beport, and have it 
printed with the Beport of the Association. 

Mr. Cephas Braini rd : May I add something ? The matter 
was remitted to the Executive Council at Glasgow, and I 
apprehend the Executive Council have not considered this 
Beport at large in any way. Would it not be well to let this 
suggestion go back to the Executive Council to take such 
action as they may deem wise in the matter? 

The Chairman: If you please. Mr. Brainerd proposes 
that this Beport should go to the Executive Council to tak^ 

'- This is the case io Bootlftud^ but no payment is made. . • ! 
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Buch aetiofi aa it niDLy deem wise in th^ pa^t<^r^ . PoeB any: 
body^econd that proposition ? ; 

t Dr; Evans Dabby; I have much pleasure in seconding ,it., 

' The motion was oarried- unanimously. - ' \. \ 



MABRIAGE LAWS, WITH SPECIAL PREFERENCE 
TO THE HAGUE MARRIAGE LAW CONVENE 
TION, 1902. 

M. Gaston db Lbval read the following paper on this 
subject:— 

Since Mr. Justice Phillimore delivered his remarkable re- 
port in Glasgow on 'Marriage Law, a great' step has been made 
toward uiiification of ihe Marriage Laws of Continental Europe 
by the Hague Convention. 

England, I am sorry to say, is no party to that Conven- 
tion ; and the question seems worthy of consideration whether 
England should or should not be a party to it, whether or not 
some great principle of law in England is so strongly opposed 
to the principle adopted at the Hague Convention as to give 
reasonable grounds for the bdief that England could not join 
^ith other European nations. 

The great diffeirence between English law and most of th^ 
continental laws, not only in the question of marriage, but in 
all other questions pending from the Statut Personel, seems 
to be that England realizes this question according to the 
Lex Domicilii y coTiitQ,ry to most of the other Powers judging 
it according to the national law. ' . ' 

'Well, now, this coitld not be a difficulty in the way of 
joining the Hague Convention re. Marriage Law, the first 
article of this Convention being as follows : — 

Abticle 1. — The right of contracting marriage is determined 
by the national law of each of the parties intending to 
be married, unless siich national law refers expressly to 
some other law. (As, for instance, the law of domicile, 
or law Loci Celebrationis.) 

According to this, English parties intending to be married 
will be regardediks having a right to contract marriage if the law 
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of their domicile allows them to do ffo, because English law 
expressly refers this question to the law of domicile. 

It might happen that the national law of the parties is 
contrary to the principle of law of the country Loci Cele- 
brationis. Should this country, nevertheless,, be obliged to 
marry people, which it could not marry under any circum- 
stances, if they were of its own subjects? No. England, 
for instance, could not be obliged to marry a man to his de- 
ceased wife's sister. So this objection also falls to the ground. 

The Hague Convention, however, to avoid elasticity of the 
term "contrary to the principle of the law,'' has done well 
in enumerating the instances in which these cases will be 
subject to be invalid. 

Article 2.— The law Lod Celebrationis can refuse to marry 
alifiUR '^ ii--- ^^.rriage would be contrary to its own 
laws regarding : -^ 

1st. Prohibited degree of relation u^^ . 

by SpeS^ ""^^^ *^ ^^ '^^^^^^ 

Absolute prohibition to marry brought k*<,o:„«i. x- 
guilty of adultery, for which reason t^J^^ Pf V^®^ 
of one of them has been dissolved. ' nage 

8rd, Prohibition to intermarry brought against 

condemned for having attempted to murd^ ®^?® 
husband or wife of one of the parties. '^ 

To take an instance of paragraph 2 — an Englishma^ 
having committed adultery with the co-respondent A, and his 
marriage having been dissolved by divorce on the grounds 
of this adultery in England, could not oblige the Belgian 
Government to marry him to his co-respondent, because such 
a case would be forbidden by our Belgian Civil Code. 

But suppose such a marriage is, anyhow, performed in 
Belgium, the officials ignoring, for instance, the fact of the 
adultery — shall this marriage be void ? The next paragraph 
answers this question, and says : 

" A marriage performed contrary to one of the above- 
mentioned prescriptions shall not be void, provided it would 
be valid according to the law referred to in Article 1." 

In the special case just mentioned, the marriage would be 
void if the Englishman was domiciled in Belgium, and would 
be valid if he was domiciled in a country having no similar 
clause forbidding re-marriage, as in Belgium. This because 
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English law refers the question of Statut Personnel to the law 
of domicile. If the English law should consider some day 
that this status should be ruled by the national law, for 
which Sir Walter Phillimore expressed so much sympathy at 
Glasgow, well then the marriage would be valid, as English 
law does not invalidate such marriages between party and 
co-respondent. 

But no country can be obliged to perform a marriage cere- 
mony between divorced parties if it does not admit divorce, 
nor marry a priest to a woman if it considers such a marriage 
as highly immoral ; but then this country cannot forbid the 
diplomatic or consular agent to the parties to marry them. 
This is governed by the last paragraph of Article 2, reading as 
follows : — 

'* Subject to the application of paragraph 1st of Article 6 
of the present Convention (referring to diplomatic and con- 
sular marriages), none of the contracting powers bind them- 
selves to have a marriage performed, which by reason of an 
anterior marriage or an obstacle of religious character would 
be contrary to its municipal law. If for any reason whatever 
such a marriage were in some way performed (by officials 
ignoring, for instance, the existence of an anterior marriage), 
the marriage would then hold valid for all other countries, 
but could be considered void by the country Loci Celebra- 
tionis Contractus. (Violation of an impediment of this nature 
cannot render such a marriage void, except in such countries 
where it was performed.)" 

As can be seen at a glance, all the efforts made have tended 
to uphold the validity of the marriage in every possible way, 
so as to limit in the greatest proportion all actions of nullity, 
and take away the innumerable doubtful cases which render 
the marriage questions so artful. This desire goes even so far 
as to conflict with the national law or the law of domicile, when 
they are enacting some principle of purely religious character, 
which some contracting country does not recognize, and so to 
give in that country validity to a marriage which even national 
law or domicile law condemns. 

Article 3. — The Lex Loci Celebrationis can permit marriage 
of aliens notwithstanding the prohibitions of the law 
mentioned in Article 1, when these are exclusively 
founded on reasons of religious character; but (and 
here comes a necessary correction) the other countries 
have the right not to consider as valid a marriage per- 
formed under such circumstances. 
. 26 
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After having established fixed rules allowing aliens to 
follow their national law when contracting marriage abroad, 
the Hague Convention now examines into the practical way 
of carrying out the prescriptions of the national law. 

Article 4. — Aliens wishing to marry have to justify that they 
fulfil the conditions necessary to their marriage accor- 
ding to the law mentioned in Article 1. (National or 
domicile law.) 

They shall justify this either by a certificate de- 
livered by a diplomatic or consular agent duly autho- 
rized by the State to which the parties belong, or by 
any other means, provided this justification is deemed 
sufficient by the Convention, or by the authorities of 
the country where the marriage is to be performed. 

(This certificate is only required in Belgium when the 
officials ignore the foreign law ; it is, in fact, seldom required, 
as, in large towns where international marriages are generally 
performed, the authorities have great facilities of knowing the 
laws of civilized countries re marriage.) 

Now that in the four articles of the Convention the prin- 
ciple of law has been established as to the right of aliens to 
marry abroad, and that the way of proving this law has been 
fixed, the Hague Convention arrives at another chapteV — 
namely, the Forms of Marriage. 

We all know how many difficulties arise by the imperfect 
knowledge or doubtful interpretation of the formalities in 
foreign countries. Which are essential? Which are not? 
Especially will the absence of ante-nuptial publication render 
marriage void, voidable, or not. Aliens intermarry in a 
foreign country. They do not follow exactly the forms of the 
forensic law. Their marriage will be void in that country, but 
shall it be void also in their own country, where these forms 
are not deemed necessary ? Articles 5 and 7 rule this point. 

Article 5.— The marriage performed in accordance with the 
law Loci Celebrationis will be, as regards its form, every- 
where considered a valid marriage. 

It is, however, understood that countries whose 
legislation requires a religious marriage ceremony will 
be free to consider as invalid a marriage performed by 
their subjects abroad, where this religious requirement 
has not been fulfilled. 

The requirements of the national law re publications 
must be fulfilled, but the absence of these publications 
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will not render the marriage voidable in other countries, 
excepting in those countries whose laws have been dis- 
regarded. 

An authentic copy of the Marriage Act shall be 
sent to the authorities of the countries of both husband 
and wife. 

Article 7. — The marriage void as regards form in the country 
Loci Celebrationis may be considered a valid marriage 
in other countries, if the form required by the national 
law of both parties has been observed. 

This Article has been severely criticised by many legal 
authorities as being liable to create conflicts in law, but, as 
has already been said, the idea which has mainly guided the 
authors of the Convention is to invalidate as few marriages as 
possible, and that principle covers the rest. 

We now come to the diplomatic or consular marriage, 
which, being also a question of form, has been ruled by 
Article 6 of the Hague Convention. As will be seen, this 
article carries the point discussed at Glasgow. As was said 
there, and as I myself have said, there are some countries 
where only religious marriages are recognized, where civil 
marriages are disregarded, and even quite unknown. In those 
countries it is necessary to allow aliens who do not wish to 
follow the principles of religious law to marry according to 
their ojvn municipal law, and to perform that marriage before 
the only person who represents their country, the diplomatic 
agent or the consul. It is better to marry before the consul 
than not to marry at all. 

Article 6. — The marriage performed before a diplomatic or 
consular agent in conformity with his own legislation 
shall be everywhere recognized as a valid marriage as 
regards its form, if neither of the contracting parties be 
a subject of the country Loci Celebratiojiis, and if that 
country does not object to such a marriage. That 
country will not be free to object to such a marriage 
if it would be contrary to its municipal law, by reason 
of an anterior marriage or for an obstacle of religious 
character. The reservation of paragraph 2, Article 5, 
is applicable to diplomatic or consular marriages. 

The last paragraph refers, for instance, to such a case as 
that of a Spanish girl, whose national law does not admit 
divorce, getting divorced in a foreign country and re-marrying 
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there before the consular agent of her husband. Such a 
marriage would not be considered as valid in Spain, as it 
would in all other countries that have no law similar to the 
Spanish law. 

Up to the present, England's international situation in 
these matters would perhaps be disadvantageous to her sub- 
jects abroad. The Convention, in fact, ends by limiting 
application of the principles laid down : 

1st. To the European territories of the contracting Powers. 

2nd. To marriages contracted on the said territory of con- 
tracting Powers. 

8rd. To parties of which at least one is subject of the con- 
tracting Powers. 

This last restriction might certainly cause difl&culty, as 
far as subjects of non-contracting parties are concerned. If, 
for instance, an Englishman marries in Italy an Italian sub- 
ject, and the question of the validity of this marriage is raised 
before the Italian courts, the Italian judge would, according 
to the last Article of the Hague Convention, have to adjudicate 
the case according to it, one of the parties being subject of the 
contracting power (Italy). But the Englishman, being subject 
of a non-contracting power, would certainly object to this, and 
claim the right to be judged, not by international convention, 
to which his country was no party, but by the ordinary Italian 
court, according to Article 100 and following. The judgments 
in both cases might then be contradictory. 

The Convention is certainly not perfect, being but a thing 
of human conception ; and very often, as, for instance, Mr. 
Buzzati pointed out, have its authors personally sacrificed 
their legal opinion on the altar of international harmony. 

It is, anyhow, a serious improvement, and perhaps England 
will listen to Sir Walter Phillimore's advice, and consider that 
these International Conventions of the Hague are worthy of 
considering, and perhaps of adopting. 

G. DE LEVAL. 

The Chairman expressed the thanks and indebtedness of 
the Conference to Mr. Leval, and it was agreed that the Paper 
should be incorporated in the printed Eeport. 



( 406 ) 

INTEENATIONAL AGBEEMENT FOE THE TBEAT- 
MENT OP ANAECHISM, 

Mr. E. W. S. Cox- Sinclair (London) presented the following 
paper on the subject, prepared by Mr. Le Eoy Parker (Coun- 
sellor at-Law, Buffalo) : Mr. President, Ladies and Gentlemen. 
This is a very interesting Paper, contributed, on a very im- 
portant subject, by an eminent lawyer of the United States. 
I think it would best accord with the views of the Conference 
if I indicated the outlines, rather than read the whole Paper, 
and then moved that it should be entered upon the Becords of 
the Association for future reference. The subject itself deals, 
in the first instance, with the definition of Anarchism, and 
with a statement in regard to its International aspect. Then 
there is a statement in reference to the local Law of the 
United States dealing with Anarchism as a crime committed 
within its limits. There follows a statement regarding the 
dealing by the United States with what I may call the Inter- 
national Exchange of Anarchists, for the purpose of preventing 
that country being a refuge for those whom they do not desire, 
by reason of the profession of those principles. The con- 
clusions of Mr. Le Boy Parker are to the effect that there 
should be as far as possible between nations uniformity of 
Local Law dealing with Anarchism within the limits of each 
State, and that there should be a consensus of legislation with 
regard to internationally dealing with Anarchists, in reference 
to their movements from one State to another. I may sum it 
up in this way ; that the view of Mr. Le Boy Parker is, that 
as the tendency of Anarchism is to declare war against the 
Constitution of all States, in order to meet that declaration of 
war there should be a union of the civilized world itself to deal 
with the difl&culties which this world-wide organization tends 
to create in every part of the world. That is the Paper. It 
is of considerable length. I have said I have thought that 
the Conference would prefer that I should summarize it rather 
than go into the details. It really is to a certain extent the 
outcome of an extremely informal discussion upon this matter 
which took place between Mr. Le Eoy Parker and myself when 
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I happened to be in America at the Conference of this Associ- 
ation some years ago. No one could then have foreseen the 
dramatic intensity with which this subject would be brought 
before the notice of the whole world by the historic event 
which followed. It will be within the recollection of every one 
present that in that very city of Buffalo, where our Conference 
of Peace was held, in the midst of a free people, a man who 
had been selected by popular choice to the headship of the 
Government of the State, in the very act of extending a 
reception to those who thronged a peaceful assembly, was 
stricken by an assassin, who professed to glory in his crime. 
It comes very appropriately that a paper dealing with this 
subject should be laid before this Conference in connection 
with this Association by a very eminent citizen of the city of 
Buffalo. I move that this paper be recorded upon the Minutes 
of the Association for any future action which may seem proper 
to the Association. (Applause.) 

Dr. B. F. Trueblood : I take great pleasure in seconding 
the proposition to print this in the Eeport of the Proceedings. 
I know Mr. Le Eoy Parker personally, and I am sure that his 
views will be of great interest to all the persons who read this 
Eeport. 

The motion was carried unanimously. 
The paper was as follows :— 

** The subject of this paper, which I have been so kindly 
asked to present to this Conference, is one of profound interest 
and importance to all the Governments of the earth. 

Definition. 

What is Anarchism, that all the Powers of the earth should 
unite against it ? 

To many, in all lands. Anarchism is simply a belief in the 
principle that individualism should be elevated to the first 
position, and all government by others done away with, and 
thus the inequalities of social conditions be levelled, and each 
man be his own ruler and the equal of every other man. As 
the derivation of the word implies, Anarchy is a social con- 
dition without law. Its adherents believe in absolute freedom 
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from any of the restraints of law. Carried to its inevitable 
and logical conclusion, in a state of Anarchy there can be no 
governing power, no rulers, no law-makers. 

Among Anarchists there are two classes — those who simply 
entertain a belief, and those who would and do carry ftieir 
belief into action. 

It is with this latter class that we have mainly to do. 

Criminal Anarchism, although variously defined by different 
writers and law-makers, has as its chief purpose the destruc- 
tion by force or violence of all organized government which 
limits or controls the absolute freedom of the individual to 
act as his will, greed, passion, or desire may impel him; to 
destroy the power of any one man or body of men to rule 
over others under any form of law or authority, and, for the 
accomplishment of this purpose, to kill the ruler, whether 
king, queen, president, minister, or legislator, who exercises 
such power. 

The natural aim and desire of the people of a country is 
to build up and sustain a government by organizing and 
working together for the common good, which shall be a 
government of law and order, which shall protect each citizen 
in his rights, and secure to each the fruits of his ability. 
Anarchism, on the contrary, aims to make such a government 
impossible, by destruction of the governing head, and nullifying 
law and order by substituting individual licence in their place. 

It will not be questioned that Anarchism is a moral political 
propagandum which exists in greater or less degree in every 
civilized community. First appearing as a social question in 
France, exploited by Proudhon (who has been called the father 
of Anarchy), and in Russia by Bakounine and Kropotkin, it 
spread all over Europe, and has within a few years given 
ghastly evidence of its hatred of existing or organized govern- 
ment by the assassination of a President of France, an Empress 
of Austria, a King of Italy, a Premier of Spain, and by at- 
tempts on the lives of the then Prince of Wales, now King of 
England, the Emperor of Germany, and the Shah of Persia. 
Not satisfied with assailing the rulers of Old World nations, it 
crossed the Atlantic Ocean and struck a blow at the freest 
and most liberal of all governments, in the person of President 
McKinley, who fell by the bullet of the Anarchist Czolgosz, at 
the great Pan-American Exposition in Buffalo, in 1901, while 
extending his hand to greet each and every man, however high 
or low his station. At that moment President McKinley re- 
presented the genius and spirit of the United States, which 
welcomes unreservedly the poor and oppressed from all the 
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world, who seek asylum in the land where every man is a 
ruler, and where political equality has the fullest and most 
unrestricted development. 

To strike at such a man, occupying such a position, re- 
presenting such a principle, showed the utter madness and 
unreason of the dogma of Anarchism which inspired the act 
of Czolgosz. 

The professed aim of Anarchism is the unrestrained free- 
dom to the individual to act in accordance with his own will, 
or, as Proudhon said : — ** The government of men by men, 
under whatever name it may be concealed, is servitude ; and 
the highest consummation of society is found in the union of 
Order and Anarchy." 

Eightly understood and entertained only as a theory, this 
idea may be considered as not wholly irrational nor subversive 
of good government ; but how utterly impossible would it be, 
with human nature as it is, to have a social state in which 
everybody would do right and justly by everybody else, with 
no law to direct or enforce such action, or punish for its dis- 
obedience. A state of order without law ! It is a wild dream — 
a vagary of the human mind. Social chaos would prevail ; 
life and all that life means would be worthless, and degeneracy 
would usurp civic virtue. 

Policy. 

The destruction of government, then, being the basic prin- 
ciple of Anarchism, ivhat must the governments of the world do 
to save themselves from destruction, if the adherents of this 
principle gain sufficiently in power ? 

First of all, each nation must take such measures as will 
prevent the growth and development of Anarchism within its 
own boundaries, by deterrent laws ; and, if these fail to prevent 
overt acts, then to punish as for the highest crimes those who 
commit such overt acts as plotting to nullify law by the de- 
struction of those who make and enforce it. 

Second, — Some international agreement must be entered 
into for the treatment of Anarchists which will prevent their 
plotting secretly in one country schemes of violence to be 
executed in another, against that country's rulers. The pos- 
sibility of Anarchists plotting in one country and executing 
their schemes in another is far greater now than ever before, 
since ways of intercommunication have become so numerous 
and varied. 

International agreement should provide all necessary 
means for stamping out Anarchy in every country, as well as 
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for its spread from one country to another, on the same 
principle that contagious diseases may be prevented from 
spreading over the border by a common agreement as to 
prevention by the enactment of suitable laws. Laws are 
passed by some States requiring each farmer to cut the 
noxious weeds growing on his own land, in order that the 
seed may not ripen and be blown upon his neighbour's land, 
and there take root. International agreement as to the 
treatment of Anarchists, by which each Power would enact 
and enforce laws suppressing Anarchism within its own juris- 
diction, would save other Powers from the baneful effect of 
the spread of the evil. 

President Boosevelt, in his first message to the Congress 
of the United States, after the assassination of President 
McKinley, suggested that, as Anarchy is a crime against the 
whole human race, and equally against all government, it 
should be declared to be an offence against the law of nations, 
by treaties among all the civilized Powers. Such treaties, 
stipulating for co-operative action in the suppression of 
Anarchy, would, in the United States, give the Federal 
Government full power to pass legislation to execute them. 
In this utterance President Boosevelt voiced the sentiment of 
many who have thought deeply on this theme, and anticipated 
the subject of this discussion. 

Concert of action on the part of the governments of the 
world, for the treatment of Anarchists, would be no new 
departure from governmental independence. The suppression 
of other evils has been the subject of international agreement, 
and the extradition of criminals from the country in which they 
have sought refuge to the country where the crime was com- 
mitted has been quite generally provided for by treaty. It would 
be well if the extradition of criminals was more easily yielded, 
and not so frequently opposed. Piracy upon the high seas 
was a crime against the world's commerce, as the slave trade 
was against its morality, and by the agreement of nations 
piracy and the slave trade have passed into romance, and no 
longer exist as realities. 

It will doubtless be found by experience that each nation 
can better deal with Anarchism through local laws, whenever, 
as is usually the case, the attack of Anarchists is upon the 
government of which they are citizens, or under which they 
may be temporarily living. Each government should enact 
such laws for preventing and punishing Anarchistic crimes as 
are enacted for the prevention and punishment of other crimes, 
such as treason, piracy, murder, &c. Most of the nations of 
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the world have enacted such laws, punishing Anarchists for 
plotting against the government, and threatening assassination 
of its rulers. 

Legislation in United States. 

For many years past the Congress of the United States 
had considered the enactment of laws which should prevent 
the entrance of Anarchists into this country, and providing 
for their deportation if found within its limits. Opposition 
was, however, constantly made to such measures, and many 
bills, introduced and supported by the ablest men in the 
Government, failed to become laws until the bill of March 3rd, 
1903, was passed and approved by the President. The leading 
argument made against such laws was that they would inter- 
fere with the principles of free speech and action. 

It may be of interest to give an outline of the laws which 
have been passed by the Congress of the United States and 
some of the States for the suppression and punishment of 
Anarchists. The latest enactment on the subject is entitled 
"An Act to regulate the immigration of aliens into the United 
States." This bill was passed by Congress, and became a 
law March 3rd, 1903. 

It provides (Section 2) ** That the following classes of aliens 
shall be excluded from admission into the United States : all 
idiots, insane persons (epileptics, and persons who have been 
insane within five years previous ; persons who have had two 
or more attacks of insanity at any time previously ; paupers ; 
persons likely to become a public charge ; professional beg- 
gars ; persons afflicted with a loathsome or with a dangerous 
contagious disease) ; persons who have been convicted of a 
felony or other crime or misdemeanor involving moral turpi- 
tude (polygamists and other undesirable persons), and then: 
Anarchists, or persons who believe in or advocate the overthrow 
by force or violence of the Government of the United States, or 
of all government or of all forms of law, or the assassination of 
public officials ; i^Yostitxxtes, &G. . . . Provided that nothing in 
this Act shall exclude persons convicted of an offence purely 
political, not involving moral turpitude; &c.*' So much of 
this section of the Act is quoted in order to show the un- 
desirable and prohibited class of immigrants among which 
Anarchists are included. 

The Act further provides that, upon the arrival of any 
alien by water at any port within the United States, it shall 
be the duty of the master of the vessel having the alien on 
board to deliver to the immigration officer at the port of 
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arrival lists or manifests made at the time and place of em- 
barkation of such alien on board such vessel, which shall, in 
answer to questions, state, amiong other things, as to each 
alien, whether he is an Anarchist, Each list or manifest 
shall be verified by the signature and the oath of the master 
that he believes that, among other classes, no one of such 
aliens is an Anarchist, 

It is further provided that all aliens brought into this 
country in violation of law shall, if practicable, be immediately 
sent back to the country whence they respectively came, on 
the vessels bringing them. 

Section 88 of the Act provides: **That no person who 
disbelieves in or is opposed to all organized government^ or 
who is a member of or afl&liated with any organization enter- 
taining and teaching such disbelief in or opposition to all 
organized government, or who advocates or teaches the duty, 
necessity, or propriety of the unlawful assaulting or killing of 
any officer or officers, either of specific individuals or of officers 
generally, of the government of the United States, or of any 
other organized government, because of his or their official 
character, shall be permitted to enter the United States, or 
any place or territory subject to the jurisdiction thereof. 

** This Section shall be enforced by the Secretary of the 
Treasury, under such rules and regulations as he shall 
prescribe." 

A penalty of five thousand dollars, or imprisonment for 
not less than one nor more than five years, is imposed upon 
any person who knowingly aids or assists any such person to 
enter the United States, except pursuant to such rules and 
regulations made by the Secretary of the Treasury. 

Section 39 provides that no person, such as is described 
in Section 38, shall he naturalized^ or made a citizen of the 
United States ; and all courts and officers having jurisdiction 
of naturalization proceedings shall, on the final application 
for naturalization, make careful inquiry into such matters, 
and may refuse to grant naturalization if the applicant is an 
Anarchist. 

Any person who knowingly aids, advises, and encourages 
any such person to apply for or secure naturalization, or to 
file the preliminary papers declaring an intent to become a 
citizen of the United States, or who, in any naturalization 
proceedings, knowingly procures or gives false testimony as to 
any material fact, shall be fined not more than five thousand 
dollars, or imprisoned not less than one year nor more than 
ten years, or both. 
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The judges of the courts which have jurisdiction of 
naturalization proceedings under the foregoing law, requiring 
them to make careful inquiry, propound these questions to the 
applicants for citizenship, as a test of their admissibility : — 

Do you believe in, or are you opposed to, all organized 
governments ? 

Do you belong to, or are you affiliated with, any organiza- 
tion entertaining or teaching such disbelief in, or opposition 
to, all organized governments? Do you teach or advocate 
opposition to all organized government ? 

Do you advocate or teach the duty, necessity, or propriety 
of the unlawful assaulting or killing of any officer or officers, 
either of specific individuals or of officers generally, of the 
government of the United States, or of any other government? 

Upon the truthful answers of the applicants for citizen- 
ship to the foregoing questions, depends their right to be 
naturalized as citizens of the United States. 

The State of New York, in 1902, added to its penal code 
this Section, 468 a : — 

" Criminal Anarchy is the doctrine that authorized govern- 
ment should be overthrown by force or violence, or by assassina- 
tion of the executive head, or of any of the executive officials 
of government, or by any unlawful means. The advocacy of 
such doctrine, either by word of mouth or by writing, is felony/' 
(Laws of 1902, chapter 871.) 

Many other States have similar laws on their statute 
books. 

It will thus be seen that in the United States ample pro- 
vision is made by law for the exclusion of Anarchists, and 
preventing their gaining an entrance into the country, and 
for the punishment of those who advocate their obnoxious 
doctrines, whether alien or native. Citizenship is refused 
them, and thus one of the greatest privileges of man is denied 
them. The thought will probably suggest itself that, even 
with such searching investigation into the minds and purposes 
of would-be citizens, many will escape scrutiny, and pass the 
ordeal. Perjury will not give pause to one who believes in 
murder. So, doubtless, many aliens, at heart Anarchist^, do 
escape the nets set for them, and gain an entrance to the 
country, and possibly gain citizenship. But this is inevitable 
to any effort to suppress crime. Some guilty ones will escape. 
It can be said, at least, that the worst of the class are 
suppressed. 
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International Policy. 

What can the nations of the earth do collectively to sup- 
press Anarchy ? It is easy enough to say that the nations 
ought to unite in a common purpose and movement to ex- 
terminate this crime against themselves, but how it shall be 
accomplished is a difficult problem to solve. Obstacles to a 
union of efifort may be interposed by one nation or another, 
accordingly as they are more or less liberal in their form of 
government. One nation, whose policy it has been to permit 
great freedom of utterance by the press and by public speakers, 
mky shrink from the enactment of laws designed to prevent 
the advocacy, by speech or writing, of the overturning of 
organized government, on the ground that such laws might 
be construed to be an interference with the principles of free 
speech^ and with the right of every citizen to freely criticise 
his government for real or fancied injustice in its laws and in 
its treatment of its citizens. It was some such feeling as this 
which led the United States and England to refuse to join the 
International Conference invited by Spain to meet in Bome in 
1893, to consider the question of international co-operation 
for the suppression of Anarchy, while, after much deliberation, 
the Conference itself failed to adopt any common plan of ac- 
tion against Anarchism, other than an agreement for the 
surrender of fugitive Anarchists, and the creation of a bureau 
of information. 

But the startling manifestations since that 'time of the fear- 
ful designs of the criminal Anarchists against organized 
government, by the frequent assaults upon and assassination 
of their rulers, may well inspire the nations, at the present 
time, to take some positive and aggressive action towards the 
accomplishment of the desired end. 

An important factor in the problem is the fact that the 
true Anarchist is wholly possessed with the idea that he 
alone, and those who believe with him, have the right con- 
ception of the usefulness of government. They believe that 
all government is wrong, because no man or set of men should 
in any manner control the actions of other men. Absolute 
freedom should prevail. They live for a principle, although 
for a fallacious one. So strong is the influence of the belief in 
this principle that, in carrying it out in action, men gladly and 
willingly face death and fear nothing, if only they may strike 
a blow which will end for ever the tyranny of an oppressor, 
or shake society to its foundations by a wholesale slaughter, 
so horrible as to compel acquiescence to the demands of its 
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perpetrators. Ravachol gloried in his murders, and Czolgosz 
felt that he was but doing a great duty. 

The enforcement of deterrent laws against men inspired 
with such a belief has been and always will be found difficult 
in the extreme, but not impossible. It has been claimed that 
severe repressive measures and extreme punishments have 
the effect of exciting still more the ferocity of the Anarchist 
who despises law, and of driving him to acts of vengeance, 
when the law which he hates has been enforced against him. 
It was found in France, in Germany, in Austria, in Italy and 
Switzerland, that when Anarchist excesses became most 
violent in the seventies and eighties, a rigid enforcement 
of the laws resulted in the almost absolute extinguishment of 
any active manifestations of the propaganda for some time. 
Many of the leaders were arrested and imprisoned, and their 
followers dropped out of sight for a time. 

It must be true, therefore, that repressive laws, rigidly 
enforced and with certainty, will have the desired effect of 
controlling and preventing Anarchistic action. 

National Legislation by International Agreement. 

The first point, therefore, on which there should be inter- 
national agreement as to the treatment of Anarchists is with 
reference to the enactment of laws by each nation which has 
not already done so, (a) which shall prohibit men from advo- 
cating in any manner the destruction of organized govern- 
ment by force or the assassination of rulers^ under severe 
penalties, and (6) which shall punish with death, not only 
those who accomplish the death of a ruler or person in au- 
thority, but also those who are accessory to such assassination. 

While exact uniformity of laws need not be required, yet 
there should be substantial uniformity, so that no one country, 
by reason of the mildness of its laws or laxity in punishment, 
shall become an asylum for those who find the laws of other 
countries too harsh for their comfort or safety. Self-preser- 
vation is a law of nature, and nations are completely justified 
in adopting and enforcing any law, however severe, which 
shall prevent and punish conspiracy against their existence. 
If the serpent of Anarchism is struck when it first hisses, it 
will never, itself, strike a blow. 

Second: If to avoid the operation of the laws of one 
country, or for the mere purpose of immigration, an Anarchist 
goes to another, that country should refuse him shelter, and 
mediately deport him to the country from whence he came, 
there to be dealt with as its laws provide. The power of each 
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nation to prohibit Anarchists from coming within its limits is 
unquestioned, for each nation must be the judge of the quali- 
fications of its own citizens, and the right to deport such 
persons rests on the same foundation. Each nation can de- 
termine that those who plot its ruin shall neither come into 
nor remain within its borders. If it may exclude paupers, 
the insane, or those afflicted with contagious diseases, then it 
should exclude those who are poor in patriotism, insane on the 
subject of government, and who may poison the minds of those 
with whom they associate with the contagion of their per- 
verted views, for there are poisons for the mind just as there 
are poisons for the body. 

It has been said that no guilt attaches to opinions; that 
words do not constitute a danger; that pure thought is 
harmless, but the influence exerted by one who utters an evil 
thought may lead another to do an evil deed. Political 
Anarchy is the consequence of moral Anarchy. 

** The great political and moral cHses which societies are 
traversing/' said Auguste Comte, ** are the outcome, when 
traced to their final source, of intellectual Anarchy.'' 

Third. — By international agreement it may be provided 
that the man who disbelieves in government and advocates its 
destruction should, as a punishment, have none of ihe privi- 
leges guaranteed by government. Citizenship, and all that it 
implies, should be denied him in every country. For him 
there should be no country that he could call his own. This 
idea may seem impracticable, but it is not really so. If a 
man repudiates all allegiance to his government and plots its 
destruction, may not his government, and all governments, 
repudiate any duty to him ? Could any punishment be more 
fearful to a man than never again to know the joys and 
privileges of citizenship in any country. 

One of the strongest stories ever wfitten was that of 
Edward Everett Hale's A Man without a Country. It told of 
an officer in the United States army, who, for some fancied 
wrong, declared his wish that he might never hear of nor see 
the United States again. His wish was granted. He w^iS 
sent from his hated country, forth to wander over the world 
under such conditions of restraint only, that he never heard 
the name of, nor saw his native land again. He became, 
literally, a man without a country. The punishment was so 
severe that he suffered as no man ever suffered. 

Fourth. — The terrible unrest that is prevalent among the 
working-classes at the present day, in nearly all countries, 
and which too often has led to mob violence, is most likely to 
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breed Anarchy. May not the Powers of the earth properly 
consider the situation as one which demands their united 
efforts, first, to study and understand and, second, to devise 
some measures for its relief? It may well be that the care- 
ful study of the conditions of labour and its relations to 
capital may result in the conclusion that our system of laws 
affecting labour and capital may be readjusted, so that those 
who toil will not feel the yoke bearing unequally upon them, 
and by lightening it the causes for discontent will disappear. 

On the other hand, it may be that, by investigating and 
study of the terms and conditions under which men work, 
the toilers may have their eyes opened to the fact that, in the 
main, their wage is just ; that they receive their equal pro- 
portion of the product of united capital and labour, and, 
learning this, may be content. 

There is here a wide field for international co-operation in 
the study of the causes for discontent among the proletariat, 
and if such discontent be justified, then, by appropriate 
action, endeavour to remove or minimize the cause. 

It is unquestionable that the effect of the conditions of the 
people of one country is not confined to that country alone, 
but extends into and affects the people of other countries, and 
for this reason it will be proper for the nations to unite in 
their efforts to remedy such evils as may be found to exist. 

As Justice Brewer, of the Supreme Court of the United 
States, recently said: "The time must come when nations 
will obey the golden rule ; when there shall be a brotherhood 
of nations which shall work together for the common good." 

The opening of the twentieth century saw the nations of 
the earth drawn closer together than ever before. There was 
a sentiment abroad that the old time jealousies of each 
other, which kept them so much at a distance, was unfounded 
and needless, and lihat the adoption of the ifraternal spirit, 
one toward the other, and each toward all, would be more 
conducive to the well-being of the world than the old spirit 
of distrust and suspicion. The idea has grown that the 
nations can work together for good; that, without in any 
manner affecting their individual independence of action, they 
may join in any movement which will better the condition of 
humanity. 

The success and general satisfaction attending the organi- 
zation and operation of the Hague Tribunal is evidence of 
this sentiment, and has materially contributed to the good 
feeling between the Powers. 

President Eoosevelt, in a recent utterance, said: **Mob 
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violence is simply one form of Anarchy ; and Anarchy is now, 
as it has always been, handmaiden and forerunner of tyranny,'' 
This expression was used in a letter written by the President 
to the Governor of the State of Indiana, commending him for 
the attitude he had taken in respect to the suppression of a 
violent attempt at lynching, which had shortly before oc- 
curred in his State, and which he, as Governor, had taken 
prompt measures to suppress. In this instance it was a mob 
which had undertaken to do away with law, and to take upon 
itself the execution, without due legal process or trial by law, 
of a negro who had committed an outrageous crime. This 
sentiment of President Eoosevelt contains within itself a 
profound truth. Mob violence is guided by no law other than 
passion ; it respects none of the safeguards which the law 
has thrown around the life and liberty of the humblest, most 
depraved person suspected of crime, to protect him from 
unjust condemnation, and to secure him a fair and impartial 
trial and judgment. It acts without law, — it is Anarchy. 

Let the nations of the earth, then, unite in condemning 
mob violence, whether in the United States, Eussia, Turkey, 
or wherever it may prevail, and another step will be taken 
towards the suppression of a Hagrant form of Anarchism. 

Conclusion. 

To sum up, Anarchy may be suppressed if each nation 
enacts and enforces laws to punish those who advocate its 
doctrines, within its own jurisdiction, and by agreement be- 
tween themselves, to do everything in their power to prevent 
its spread from one country to another, by international 
police regulations for surveillance, detection, exchange of 
information, and a common purpose to make the Anarchist 
an outlaw from all civilized communities, and a creature to be 
treated always and everywhere as an enemy to humanity, and 
as such to be put outside the pale of civilization, entitled to 
none of the privileges or protection of the law.'* 

LE EOY PAEKEE. 
Buffalo, U.S. : Sept. 12th, 1903. 
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Votes of Thanks. 

Sir William Kennedy: Mr. Chairman, and Gentlemen, 
I shall not detain you long, although the subject is one about 
which there is a good deal to be said with perfect justice in 
support of that which I move. What I have to lay before the 
Conference is a vote, and that a vote of thanks. It is this : 
** That the hearty thanks of this Conference be tendered to 
the Burgomaster, Echevins, and Municipality of the City of 
Antwerp, for the assistance and support which they have ex- 
tended to the Conference, and for their generous and hospitable 
welcome." (Applause.) I am quite certain that this is ex- 
pressing, perhaps too feebly, that which we all do feel, and 
which we ought to feel, namely, that nothing could exceed the 
thoughtful hospitality, and the warm hospitality which we 
have received, as an Association, from those who govern this 
great city. I need not add to what I say by eulogizing, still 
less is there ^any need to justify, a resolution of this kind, 
because those to whom I propose it must feel, and do feel quite 
as warmly as myself, from personal knowledge, the debt which 
by that resolution we are endeavouring to recognize towards 
those who govern this city, and have been the hosts of our 
Association. 

Don Arturo db Marcoartu : I have much pleasure in 
seconding the motion. 

The Chairman : It is a remarkable sign of the times that 
this resolution should be proposed by an Englishman, and 
seconded by a Spaniard, and that the Spanish gentleman 
should have been received so well by the inhabitants of 
Belgium. It shows that old sores and grievances have long 
been buried. 

The motion was carried unanimously. 

Mr. Cephas Brainerd : I have to move the following reso- 
lution : ** That the hearty thanks of the Conference be given 
to M. Beernaert, the President, Sir William Kennedy, and 
Sir Walter Phillimore, for their conduct of the proceedings " ; 
and I want to say just this, and this is all I need say, that no 
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person who has attended the Sessions of the Conference could 
fail to have observed the unfailing tact and urbanity with 
which all our proceedings have been administered. 

The motion was seconded by Dr. Trueblood, and carried 
unanimously. 

The Chairman : On behalf of M. Beernaert, who has toiled 
very greatly for us (whose attendance to-day I was very glad 
to be able to assure him might be dispensed with, though he 
was willing to have been here if it had been necessary), and 
on behalf of my colleague Sir William Kennedy and myself 
I tender you our best thanks. 

Mr. T. G. Carver : Mr. President, Ladies, and Gentlemen, 
I have also to ask your cordial reception of a vote of thanks. 
My proposition is, ** That the hearty thanks of this Conference 
be given to the Belgian Association for the Unification of 
Maritime Law, at whose invitation the Conference has been 
held in this city, and especially to M. Beernaert, and to the 
members of the Eeception Committee, both collectively and 
individually, for their very generous and splendid hospitality 
to us." I do not think I need say more than has already been 
said with reference to the great and very generous hospitality 
which has been shown to us. I should like to add one word 
with regard to the Belgian Association for the Unification of 
Maritime Law, and it is this. We were invited to come to 
Antwerp very appropriately, and very advantageously for 
ourselves, for more than one reason. Antwerp is, of course, 
an admirable place to come to, geographically, and in the 
ways that I have been referring to, in the matter of hospi- 
tality. But it seems to me that more important than that is 
the position which Antwerp and Belgium take in relation to 
the matters which we have at heart. It appears to me that 
here, more, perhaps, than anywhere, has there been splendid 
activity shown in favour of the Unification of Maritime Law, 
and other Law, but especially Maritime Law. I say, here 
especially, we have had the energy shown by those gentlemen 
who have not only helped our Association, but have established 
another Association, the Comite Maritime International, which 
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is so very closely in sympathy with our Association, and which 
has worked with us in such a very active and admirable manner. 
I say that Antwerp has made itself to a large extent the home 
and the centre of the activity which we desire to see prosper 
and go forward, in regard to the Unification of Law. There- 
fore I ask you to cordially and heartily thank Antwerp, and 
especially the Belgian Association for the Unification of Mari- 
time Law, for the invitation they have given us, and for the great 
assistance and hospitality with which they have received us. 

Sir Walter Phillimorb : Would you add to your resolution 
'* and the Cercle Artistique,'* for giving us the use of these 
Booms ? 

Mr. T. G. Carver: Yes, certainly; I will say, "to the 
Members of the Eeception Committee, collectively and indi- 
vidually, for their generous and splendid hospitality, and to 
the Cercle Artistique for the permission which they have given 
us to use their fine Rooms for our Meetings." 

The motion was seconded by Dr. Evans Darby, and carried 
unanimously. 

Mr. Cephas Brainerd : Mr. President, I will not trouble 
you again during these Sessions. I have in former times been 
exceedingly puzzled to get at an understanding of the duties of 
an Honorary Secretary, and at this Conference I have learned 
precisely, by practical illustration, what an Honorary Secretary 
is expected to do. He is expected to answer all questions, no 
matter in what language they are propounded ; he is expected 
to remind every gentleman who has anything to do in the 
Conference that the time has come for him to do it ; and he 
is expected to sit up all night and work out the Minutes, and 
read them the next day. Now that for a voluntary service — 
well, it is a voluntary service, no doubt about that ! And so 
I go, I think, beyond what has ever been proposed in a Con- 
ference before, and I suggest this Besolution:— ** That this 
Conference hereby recognizes the faithful, unselfish, and useful 
service for years rendered to the Association by Messrs. Alex- 
ander and Phillimore as Honorary Secretaries, a service always 
prompt, courteous, and intelligent ; and it now tenders them, 
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and each of them, its sincere and hearty acknowledgment for 
the good work they have done." (Applause.) 

The Chairman : You have heard Mr. Brainerd's Eesolution. 
Before putting it, I would make this observation. I am not 
going to suggest an Amendment, because the services of our 
Belgian friends, though they have been valuable during the 
Conference, are not in the same plane. This is a vote of 
thanks in reference to services for years, and, as sQ;h, I ven- 
ture to think, though one of the gentlemen bears my name, 
that it is very well deserved. I think I might, from the Chair, 
without putting it into the Eesolution, because it has nothing 
to do with it, say that we are very much obliged also to the 
Belgian gentlemen who have assisted us as Secretaries in this 
Conference. (Applause.) 

Dr. B. P. Trueblood : I have much pleasure in seconding 
Mr. Brainerd's Eesolution. 

The motion was carried unanimously. 

Sir Walter Phillimore : Messieurs, la Stance est levee. 
Au revoir ! 

The Conference rose at 12 15 p.m. 
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Hon, General Secretaries: 
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EEPORT OF THE EXECUTIVE COUNCIL 
FOR 1901-1902. 

1, — During the year, as announced in the Report of the 
Glasgow Conference, the Headquarters of the Association have 
heen removed to the present address. The Council is glad to 
think that the new arrangement has heen found as satisfactory 
and more economical than the former one. 

2. — The Council has met five times in London, and considered 
the means of giving effect to the resolutions passed at Glasgow. 
Committees have been appointed to examine the questions of 
uniformity of method in Assistance Judiciaire, and the Codification 
of the Law of Neutrality; but no reports have yet been received.* 
The Council hopes that iu due course opportunity may be given 
for testing the value of the Glasgow Rules of Marine Insurance by 
practical trial in business. 

8. — For 1908 the Council has reason to expect an invitation 
to the Association to meet in Antwerp, where the Association has 
not met since 1877.''' Besides the subjects discussed at Glasgow, 
it has been suggested that the programme shall include (1) Inter- 
national agreement as to the treatment of Anarchism; (2) the 
re-consideration of the subject of an International Contract of 
Affreightment dealt with at the London Conference of 1879. 

* Note. — [Feb.. 1903.] A Report has just been received from the 
Committee on Assistance Judiciaire, which will be presented to the 
Antwerp Conference. The Conference has now been fixed to take place 
at Antwerp, September 29th-October 2nd. 
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4. — The Maritime Law Committee, appointed by the Council 
to co-operate with the Comity Maritime International, contributed 
a valuable report to the recent Conference (Sept., 1902) held by 
the Comity at Hamburg, and many of its members were present, 
and took a leading part in the work of the meeting. The Council 
is glad to think that the relations between the two Societies — 
linked as they are by having many members in common — are those 
of friendly co-operation ; and it feels sure that the continuance of 
those relations, besides being mutually advantageous, will secure 
increasing progress being made towards their common object of 
uniformity in the Maritime Laws of different States. 

0. — As there will be no Report of a Conference to issue this 
following year, the Council has decided to print and publish the 
manuscript reports of the First and Second Conferences held by 
the Association at Brussels and Geneva, in 1878 and 1874 re- 
spectively. Besides filling a blank in the records of the Association 
by showing its origin and the plan of work adopted by its founders, 
these Eeports have a general historical interest, as illustrating the 
force of the movement in favour of International Arbitration as 
the general means of settling international disputes, which received 
such an impetus from the Alabama Arbitration. Mr. Alexander, 
one of the Secretaries, has prepared them for the press, with an 
explanatory preface. 

6. — Since the last Conference, the Council regrets to report the 
death of the following members : — 

Mr. H. W. Collins, Liverpool; Mr. Olof Wijk, Gothenburg, 
sometime President of the Swedish Chamber ; Dr. Charles Lem- 
pri^re, Oxford ; Signer Avvoc. Maurizio Caveri, Genoa ; Mr. J, 
Rand Bailey, Nice ; Mr. Joseph Brown, K.C., London ; Mr. R. 
Vary Campbell, Sheriff of Berwickshire. 

7. — The Annual Balance Sheet ia appended. 

Signed on behalf of the Executive Council, 

WALTER G. P. PHILLIMORE, 

Chairman, 
JOSEPH G. ALEXANDER, 

GEORGE G. PHILLIMORE, 
November 11th, 1902. Hon, General Secretanes, 
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